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Memorandum Th-47

Subject: Study 23 - Partition Procedure

Attached to this memorandum is a redrafted version of the pertition
statute that incorporates substantive changes made at the July 197k
meeting as well as changes of an editorisl and technical character
gleaned from Commissioners' coples of the statute returned to the staff
at that meeting.

We hope at the September 1974 meeting to pick up our review of
the redrafted statute commencing with Section 873.710 and centinue on to
the end of the statute. Then, If time remains, we will review the first
part of the statute and, finally, conforming amendments.

Respectfully sutmitted,

Kathaniel Sterling
Staff Counsel
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CODE OF CIVIL PROCEDURE
PART 2. CIVIL ACTIONS

TITLE 10,5, PARTITION OF REAL AND PERSOWAL PROPERTY

CHAPTER 1.

GENERAL PROVISIOWS

Article 1. Preliminary Provisions

§ £872.010. Definitions
§ 872,020, Scope of Title
§ 872,030, Rules of practice in partition actions

Article 2. Powers of Court

CHAPTER 2.

§ 872.110. Superior Court

§ 872.120. General authority to hear motions and make orders
and decrees

§ 872.130. Temporary restraining orders and injunctions

$ 872.140, Compensatory adjustment

COMMENCEMENT OF ACTION

Article 1. Complaint and Lis Pendens

§ 872.210, Persons authorized to commence partition actiom
§ 872.220, Title report

§ 872.230. Contents of complaint

§ 872.240, Joinder of property

§ 572.250, 1is pendens

Article 2. Suymmons

§ 872.310. Summons
§ 872.320. Requirewents where service is by publication
§ 872.330, Publication as to certain defendants

Article 3. Answer

§ 872.410. Contents of answer
§ 872.420. Requirements where defendant is lienholder
§ 872.430. Pleading hardship and oppression

Article 4. Parties

§ 872.510. Mandatory joinder of defendants

§ 872.520, VWhere defendant is unknown or interest uncertailn
§ 872.530. Where defendant is deceased

5 872.540. 011 and gag interests

§ 872.550. Permissive joinder of "all persons unknown"



CHAPTER 3. TRIAL

Article 1, Determination of Interests of Parties
§ £72.610. Court may determine interests
§ 372.620. Where determination of interests necessary
§ 872.630. Determination of interests of lienholders
§ 872,640, Interests of unknown parties

Article 2, Determination of Right to Partition
§ 972.710. Court determination of right
§ 2872.720. Interlocutory Judgment of partition
§ 872.730, Partial partition

Article 3. Determination of Manner of Partition
§ 872.810. Division of the property
5 872.820. Sale of the property
§ 872.830. Partial division and sale
§ 872.840. Disposition of property subject to express trust

CHAPTER 4, REFEREES
Article 1. General Provisions
§ 873.010. Court authority
§ 873.020. Referees for division and sale
§ 873.030. Three referees in place of one
§ 873.040. Appointment of person selected by parties
§ 873.050. Persons disqualified as referee
§ 873.060. Authority of referee
§ 873.070. Petition for instructions
§ 873.080. Disposition in accordance with law
§ 873.090. Designation of public and private ways
Article 2. Contracts of Referee |
§ 873.110. Services of third persons
§ 873.120. Enmployment of attorney
§ 873.130. Employment of surveyor
$ 873.140, Ewmployment of auctioneer
§ 873,150. Contract for third-person services may include interest
§ 873.160. Referee not liable on contracts

CHAPTER 5. DIVISION OF THE PROPERTY
§ 873.210. Division by referee
§ 873.220. Division ianvolving improvements
§ 873.230. Division involving purported conveyance



873.240. Division by distinct lot or parcel

373,250, Owelty

873.260., Lliens

673.270. VUnknown owners

373.280. Referee's report of division

873.290. Confirmation of report and entry of judgment
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CHAPTER 6. SALE OF THE PROPERTY
Article 1. Hanner of Sale
§ 873.510. Sale by referee
§ 873.520, Determination of public or private sale
§ 873,530, Public or private sale of part of property
Article 2. Sales Procedures
§ 373.600. Procedures agreed to by parties
§ 73.610. Court authority in sale
§ 873.620. Sale of property separately or as unit
§ 873.630. Credit sales
§ 873.640. Manner of notice of sale
§ 873.650. Contents of notice of sale
§ 873,660, Sale of perishable property and securities
§ 873.670. Conduct of sale at public auction
§ 873.680. Conduct of sale at private sale
§ 873.690. Persons ineligible to purchase at sale
Article 3. Consummation of Sale
§ 873.710. Referee's report of sale
§ 873.720. totion to confirm report
§ 873.730. Confirmation hearing
§ 873.740. Determination of amount of in-court offer without
regard to agents' commissions
§ 873.750. Court order for collection of proceeds and transfer
of property
§ 373.760. Refusal of purchaser to deliver proceeds
§ 873.770. Taking setoff from party purchaser
§ 873.780. Court authority at closing
§ 373.790. Conveyance of the property
Article 4. Disposition of Proceeds of Sale
§ 373.810. Court order of disbursement
§ 873.820, Application of proceeds of sale
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873.830. Exhaustion of other security of lienkolder
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873.840., Set-off in lieu of pavment of estate for life or years

§ 873.850. Treatment of successive estates

CHAPTER 7. PARTITION BY APPRAISAL

873.710. Agreement of co-ovmers to partition by appraisal
873.920. Contents of agreement

373.930. Court approval of agreement

373.940., Referee

873.950, Court confirmation of referee's report

673.960. Effect of agreement
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873.970. Relation of agreement to other remedies

CHAPTER 8. COSTS OF PARTITION
Article 1. Allowance and apportionment of Costs of Partition
§ 874,010, Costs incurred for common benefit
§ 874.020. Interest on disbursements
§ 874.030. Court apportionment of costs
§ 874.040. Apportionment involving future interests
Article 2. Payment of Costs of Partition
874.110. Payment by parties
874.120. Nonpayment lien
874.130. Enforcement of lien
374,140, Execution to enforce judgment
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CHAPTER 9, JUDGMEAWT
§ 874.210. Persons bound by judgment
§ 874.220. Persons not bound by judgment
§ 874.230. Holder of lien known to plaintiff
§ 874.240. Effect of death or incompetency of party before
Judgment
§ 874.250. Effect of conveyance before judgment
OPERATIVE PATE; APPLICATION TO PENDING ACTIONS
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405-781

CODE OF CIVIL PROCEDURE

PART 2., CIVIL ACTIONS

TITLE 10.53. PARTITION OF REAL AND PERSONAL PROPERTY

Comment, The Code of Civil Procedure provisions relating to
partition were formerly found in Chapter 4 (commencing with Section 752}
of Title 10. The partition provisions have been moved to a new Title
10.5 {(commencing with Section 872,010).

405-183

CHAPTER 1. GENERAL PROVISIONS

Article 1. Preliminary Provisions

§ 872,010, Definitions

872,010, As used in this title:

{a) "Action" means an action for partition under this title.

(b) "Guardian" includes conservator.

(¢) "Lien" means a mortgage, deed of trust, or other security
interest in property whether arising from contract, statute, common law,
or equity.

{d) "Property' includes real and persomal property and any right,
title, estate, lien, or other interest therein.

(e) "Remainder" includes reversion, reversionary interest, right of

eatry, and executory interest.



§ 872.010

{f) "Title report" means a preliminary report, guarantee, binder,

or policy of title insurance.

Comment. Section 872.010 provides definitions for terms used
throughout the Partition Act.

The term "lien'" is defined broadly in subdivision (c) to apply to
any encumbrance on property, including security interests in personai
property.

The term “title report’ in subdivision (f) is drawn using the
terminology employed in the title insurance industry.

405-782

§ 872,020, Scope of title

872.020. This title governs actions for partition of resl property
and, to the extent applicable, actions for partition of personal prop-

erty L]

Comment. Section 872.020 is derived from the second sentence of
former Section 752a. Owners of both real and personal property may
maintain a partition action. See Section 872.210. This‘title does not
apply to property divisions under the Family Law Act or in other cases
speclfically goverﬁed by other statutes,



405-785 § 872.030

§ 872.030. Rules of practice in partition actions

§72.030. The statutes and rules governing practice in civil
actions generally apply to actlons under this title except where they

are inconslstent with the provisions of this title,

Comment. Sectlon 872.030 makes clear that, although partition 1s
nominally a civil action, this title contains some special procedural
provisions that apply to partition desplite general rules to the contrary.
For example, the partition provisions governing referees apply in partition
actions notwithstanding any general provisions to the contrary that
might be found in Chapter 6 (commencing with Section 638) of Title 8 of
Part 2 of the Code of Civil Procedure (references and trials by referees),

405-793

Article 2. Powers of Court

§ 872.110. Superior court

372,110, The supericr court has jurisdiction of actions under this

title.

Comment., Section 872.110 continues a portion of former Section
755.

405-461

§ 872.120. Gemeral authority to hear motions and make orders and decrees

872.120. In the conduct of the action, the court may heat and
determine all motlons, reports, and accounts and may make any decrees

-



§ 872.120

and orders necessary or incidental to carrying out the purposes of this

title and to effectuating its decrees and orders.

Comment. Section 872.120 is new. Generally, its purpose is to
give the broadest possible statutory authorization to powers that the
court, to a large extent, probably already had. The succeeding sections
of this article elaborate on, but do not exhaust, the court's power in
partition actions. While partition actions in Californla are a creature
of statute {(Capuccic v, Caire, 207 Cal. 200, 277 P. 475 (1932)), they

are nonetheless equitable in nature (Elbert Ltd. v. Federated Income

Properties, 120 Cal. App.2d 194, 261 P.2d 783 (1953)), and the statutory
provisions are to be liberally construed in ald of the court's juris-
diction. See Sections 4 and 187.

Note. Mr. Cooper states that this section "should enable the
referee to apply for orders where the parties will not cooperate and are
hostile to the action.”™ We note cthat the referee is authorized to

petition for instructions by Section 873.070, which should satisfy Ur.
Cooper's concern.

Mr. Cooper also suggests that the court be able to set motlons and
the 1ike for hearing on its own motion. This, we think, {8 unnecessary.

405~794

§ 872,130, Temporary restraining orders and injunctions

872.130. The court may 1lssue temporary restraining orders and
1njunctions, with or without bond, for the purpose of:

(a) Preventing waste.

(b) Protecting the property or title thereto.

{c) Restraining unlawful interference with a division or sale of

the property ordered by the court.



§ 872,130
Comment. Section 872,130 1s new, It gives the court authority to
take the protective steps described without having to rely elther upon

its contempt powers or the general provisions as to temporary restraining

crders and injunctions.

405-799

§ §72.140. Compensatory adjustment

872,140, The court may, in all cases, order allowance, accounting,
contribution, or other compensatory adjustment among the parties ac-

cording to the ordinmary principles of equity.

Comment. Section 872,140 continues the substance of the last
sentence of former Section 792, It makes clear the court's authority to
order compensatory adjustment for such items as common improvements,
unaccounted rents and profits, and other matters for which contribution
may be required. For a provision for payment of owelty in cases of
unequal division, see Section 873.250.

Note. The staff has not been able to discover any California cases
dealing with the statutory authority to make compensatory adjustment.

For purpeses of clarity, we have added some illustrations of specific
types of compensatory adjustments.



405-842 § 872.210

CHAPTER 2. COMLIEWCEMEWNT OF ACTIOW

Article 1. Complaint and Lis Pendens

§ 872.210. Persons authorized to commence partition action

872.210. A partition action may be commenced and malntained by any
of the following persons:

(a) A co-owner of personal property.

(b) An owner of an estate of inheritance, an estate for 1life, or an

estate for years in real property.

Comment. Subdivision (a)} of Section 872.210 continues the first
portion of former Section 752a relating to personal property.

Subdivision (b) supersedes the first portion of former Section 752
relating to real property. Under subdivision (b), an owner may seek
partition whether or not he is a joint tenant or tenant in common. He
may, for example, be a scle life tenant seeking partition as against the
remaindermen or vice versa. It should be noted, however, that neither a
cotenant nor a person seeking partition as between successive estates i1s
entitled to partition as a matter of right. See Sectiom 872.710.

The provision formerly found in Section 752 for partitiom by a
lienholder "on a parity with that on which the owner's title is based"
is not continued. The provision was of extremely limited application
and was an exceptlion to the rule stated in this sectlion that only a
substantial property interest is entitled to demand partition. THE LAW
REVISION COMMISSION PARTICULARLY SOLICITS COMMENTS CONCERNING THE DE-
LETION OF THE LIEN PROVISION FROM FORMER SECTION 752,



405-843 § 872.220

§ 872.220. Title report

872.220. If it is necessary to have a title report:

(a) The plaintiff may, prior to commencing the action, procure a
title report and shall in the complaint indicate he has done so and
designate a place where it will be kept for inspection, use, and copying
by the parties.

(b) The court may, upon application of a party, authorize him to
procure a title report and shall designate a place where it shall be

kept for inspection, use, and copying by the parties.

Comment. Section 872,220 is derived from former Section 799. For
a definition of "title report,” see Section 872.020. Provisions relat-
ing to the title report formerly found in Section 800 are omitted. For
allowance of cost of procuring the title report, see Section 874.010.

Note. Mr. Swift notes that the matter of ‘'copying' raises the
question of the responsibility of the title company to any copler. The
staff assumes that there is no responsibility since there is no privity

of contract between the title company and the copler. Perhaps a sentence
should be added to clarify this point.

405-800

§ 872.230. Contents of complaint

872.230. The complaint shall set forth:

(a) A description of the property that 1s the subject of the action,
In the case of tanglble personal property, the description shall include
1ts usual location., In the case of real property, the description shall
include both its legal description and its street address or common

designation.



§ 872.230

(b) All interests the plaintiff has or claims in the property.

(c) All interests of record or actually known to the plaintiff that
persons other than the plaintiff have or clair in the property and that
the plaintiff reasonably believes will be materially affected by the
action, whether the names of such persons are known or unknown to the
plaintiff.

{d) The interests as to which partition is sought and a prayer for
partition of the interests.

(e) Where the plaintiff at the time of filing the complaint seeks a

sale of the property, an allegation of the facts justifying such relief.

Comment. Sectlon 37%.230 is new. 1In addition te the information
required by this section, other information may be necessary. See,
e.g., Section 872,220 (information relating to title report).

Subdivision (a) requires a description of the property that 1is the
subject of the action. It should be noted that several properties may
be joined in one complaint even though located in different counties.
See, e.g., Murphy v, Superior Court, 138 Cal. 69, 70 P. 1070 (1902).

And, real and personal property may be joined in one action. Section
872.240. As to joinder of property under varying ownership, see Middlecoff
v. Cronise, 155 Cal. 185, 100 P. 232 (1909).

Subdivision (b) requires an allegation of all the plaintiff's in-
terest in the property, including such interests as liens. For interests
sufficient to maintain the action, see Section B872.210,

Subdivision (¢} supersedes the flirst portion of former Seetion 753.
Unlike the former provision that required all interests to be set out
regardless whether the interests would be affected, subdivision (e)
1imits the requirement to only those interests the plaintiff reasonably
believes will be materially affected. Incorporation of a title report
should be sufficilent to satisfy this requirement as to recorded interests

but not as to unrecorded interests known to the plaintiff.



§ 872.230

Partition of some or all of the interests in the property may be
obtained. Subdivision (d) requires the plaintiff to make an election
and to indicate which interests are intended to be affected by the
action. For provisions relating to parties defendant, see Article 4
{comnencing with Section 872.510).

Subdivision (e) requires an allegation of facts justifying a sale
of the property only where the plaintiff seeks sale in the complaint.
There 1s no requirement that the plaintiff elect division or sale at the
time of filing the complaint.

405-802

§ 872.240. Joinder of property

B72.240. Real and personal property may be partitioned in one

action.

Comment. Section 872.240 continues the last sentence of former

Section 752a.

Note., ifr. Cooper writes: "Joinder should be permissible of all
persons claiming interest in both the real and personal property in-
volved. It could be considerable hardship on a person c¢lailming an in-

terest 1n personal property only to sit through a long procedure where
the main 1ssue is the real property."

405-803

§ 872.250. Lis pendens

872.250. ({a) Immediately upon filing the complaint, the plaintiff

shall record a notice of the pendency of the action in the office of the



§ 872.250

county recorder of each county in which any real property described in
the complalnt is located,

(b) 1f, thereafter, partition of other real property is sought in
the same action, the plaintiff or other person seeking such relief shall
immediately record a supplemental notice.

{c) If the notice is not recorded, the court, upon its own motion
or upon the motion of any party at any time, shall order the plaintciff
or person seeking partition of the property, or another party on behalf
of the plaintiff or other person, to record the notice and shall stay
the action until the notice is recorded. The recordation shall be at
the ezpense of the plaintiff or other person seeking partition of the
property.

{d) From the time of filing the notice for record, all persons
shall be deemed to have notice of the pendency of the action as to the

property described in the notice.

Comment, Subdivisions (a) and (d) of Section 872.250 continue pro-
visions formerly found in Section 755. The detailed listing of the
contents of the 1lis pendens formerly found in Section 755 is omitted
since Section 409 covers this matter.

Subdivision (b} is new. The duty under subdivision (b) is upon the
person joining the property to record the lis pendens; this might be
either the plaintiff or a cross-complainant.

Subdivision (c) is new. The recording of the lis pendens 1s an
essential step in the partition action, Prompt recording enables the
court to deal with the title with certainty. The person required to
record might be either the plaintiff or a cross—-complainant.

Hote. iIr., Cooper comments: "Is lis pendens jurisdictional as in
quiet title or is it merely a convenience for binding subsequent vestees?

I think that 1lis pendens should be mandatory and be filed within 10 days
after filing the complaint."”

-10--



405~805 § 872.310

Article 2, Suumons

§ 872.310. Summons

$72.310. {a) The form, content, and manner of service of summons
shall be as in civil actions generally.
(b) Service on persons named as parties pursuant to Sections 872.530(b)

and 872.550 shall be by publication pursuant to Section 415.50.

Comment. Sectlon 872.310 supersedes former Section 756.

The provision of former Section 756 that the summons must contain 2
description of the property is not continued since the property will
already be described in the complaint that accompanies the summons. See
Section 873.230{a).

The provision of foruer Section 756 that the summons be directed to
all persons 'named" as defendants is continued in subdivision {a) which
incorporates the general provisions governing the contents of summons in
civil actions. See Section 412.20(2)(requiring the summons to contain
the names of the parties to the action).

Subdivision (b) makes clear that, where unknown partles or heirs
are involved, service must be by publication. For additional provisions

relating to service by publication, see Sections 872.320 and 872.330.

405-806

§ 872.320. Requirements where service is by publication

872.320. Uhere the court orders service by publication, it shall
further order that:

(a) The plaintiff post, not later than 10 days after the date the
order is made, a copy of the summons and complaint on the property that
is the subject of the action.

-11-



§ 872.320

(b) The plaintiff record, if not already recorded, a notice of the
pendency of the action.

(c) The publication describe the property that is the subject of
the proceeding in 2 manner reasonably calculated to give persons having

an interest in the property actual notlce of the action.

Comment. Section B72.320 supersedes former Section 757. While
publication will be pursuant to Section 415.50, subdivisions {a) and (b}
are new requirements that supplement the publication provisions of
Section 415.50 in order to increase the likelihood that persons interested
in the property will recelve notice of the proceeding. Subdivision (c)
continues a comparable provision in the last sentence of former Section
757,

Wote. The requirement in subdivision {(c) of publication "in a
manner reasonably calculated . . .'' is included to satisfy due process
requirements. An open-ended provision such as this, however, may create
title problems. Perhaps subdivision {c¢) should make express provision
for publication of street address or other common designation.

Mr. Swift suggests insertion of language from Civil Code Section
2924f (relating to notice of sale under the power of sale contained in a
deed of trust or mortgage): "In addition to any other description of
the property, the notice shall describe the property by giving its
street address, if any, or other common designation, if any.” The Civil
Code provision also excuses error or noncompliance if a legal description
of the property is given.

405-807

§ 872.330. Publication as to certain defendants

872.330. (a) Where the court orders service by publication, the
publication may:

(1) Name only the defendants to be served thereby.

(2) Describe only the property in which the defendants tc be served

thereby have cor claim interests.



§ 872,330

(b) Judgment based on failure to appear and answer following service
under this section shall be conclusive against the defendants named in

respect only to property described in the publication.

Comment. Section 872.330 is new. It is derived from Section
1245,2 (eminent domain).

Hote. Mr. Cooper states slmply that this sectlon “should be elimi-
nated,”

405-808

Article 3. Answer

5 972,410, Contents of answer

872.410. The answer shall set forth:
{a) Any interest the defendant has or claims in the property.
(b} Any facts tending to controvert such material allegations of

the complaint as the defendant does not wish to be taken as true.

Comment. Section 872.410 continues portioms of former Section 758.
The provision of former Sectlon 758 that the defendant's failure to
answer within the time allowed by law would result in the allegations of
the complaint bhelng taken as true is continued in Section 431.20. It
should be noted that the requirement in subdivision (a) that the defend-
ant list his interest in the property includes llens as well as other

interests claimed by the defendant.

=13~



405-809 § 872.420

§ 872.420. Requirements where defendant is lienholder

872,420. (a) Where the defendant has or clailms a lien on the prop-
erty, his answer shail set forth:

(1) The date and character of the lien.

(2) The amount remaining due thereon.

(3) If there is any additional security therefor, its nature and
extent,

{b) If the defendant fails to disclose any additional security, he

shall be deemed to have walved his lien on the property.

Comment. Section 872.420 continues a portion of former Section
758,

Note., r. Swift indicates one situation where the lien waiver pro-
vision may be unduly harsh: "Where the defendant's lien arises from a
recorded abstract of judgment, he would have to obtain a title report to
determine what other property it might be a lien on."

405-810

§ 872.430. Pleading hardship and oppression

872,430. If the defendant opposes the particion on the ground it
would be inequitable under the cirvcumstances of the case, he shall so
state in his answer and shall set forth the facts upon which he relies

to establish the inequity.
Comment. Section 872,430 is new. It implements the general excep-

tion to the right to partition in cases of inequity. The defendant has
the burden of proof on this issue. See Section 872.710.

-}



405-811 § 872,510

Article 4. Parties

i 872.510. Mandatory joinder of defendants

872.510. The plaintiff shall join as defendants in the action:

(a) All persons having or claiming a lien, of record or actually
known to the plaintiff, upon the property or part thereof.

(b) All persons having or claiming interests as to which partition

is sought.

Comment. Subdivision (a) of Section 872.510 supersedes former Sec-
tion 754. Subdivision {a) converts the rule of Section 754 {no person
having a lien or 'conveyance' need be made a party unless of record) to
an affirmative joinder requirement while limiting it to liens and extend-
ing it to persons not of record but known to the plaintiff. For the
effect of failure to joln a recorded lien, see Section 874.220; for the
effect of fallure te join llens actually known to the plaintiff, see
Section 874.230. For the definition of “lien," see Section B872.020.

Subdivision (b) is new. This provision is elaborated in the suc—
ceeding sectlons of this article.

It should be noted that jolnder of other parties may be necessary
under Section 389 (mandatory joinder}.

Hote. The required joinder of all liens in subdivision (a) is
derived from existing law. It should be noted, however, that the policy
of mandatory joinder of such interests is rather inflexible and appears
to oppose the policy of the Commission expressed in subdivision (b)
permitting the plaintiff to choose the interests he wishes to affect and

to determine whether he wants the property sold free of or subject to a
lien.

~15~-



405-812 § 872.529

§ B72.520G. Where defendant is unknown or interest uncertaln

272.520. (a) If the name of a person described in Section 872.510
is not known to the plailntiff, or if the ownership or the share or
quantity of the person’'s interest 1s unknown, uncertain, or contingent,
the plaintiff shall so state in the complaint and shall pname as parties
ail persons unknown in the manmer provided in Section 872.550.

(b) If the lack of knowledge, uncertainty, or contingency is caused
by a transfer to an unborn or unascertained person or class member, or
by a transfer in the form of a contingent remainder, vested remainder
subject to defeasance, executory interest, or simllar disposition, the
plaintiff shall alsc state in the complaint, so far as is known to him,
the name, age, and legal disability (if any) of the person in being who
would be entitled to ownership of the interest had the contingency upon
which his right depends occurred prior to the commencement of the action.

{c)} The court shall upon its own motion or upon motion of any party
make such orders for jolnder of additional partles and for appointment
of guardlans ad litem pursuant to Sections 372, 373, and 373.5 as is

necessary or proper.

Comment. Section 872.520 is derived from the last portion of
former Section 753. Subdivision (a) incorporates the requirement, for-
merly found in Section 756, that "all persons unknown' be joined.
Subdivision (b} adds the requirement of an indication of possible ad-
ditional parties, and subdivision {(c) provides for joinder of such
parties and protection of their Interests.

Hote. Mr, Elmore believes that the portion of subdivision (a) per-
mitting the plaintiff to state that the name of a party is not known to

him should be deleted. If it 1s kept, he feels it should be expanded to
prevent abuse:

w16



§ 872.520

The problem is the thorny one of what efforts a plaintiff must make
to ascertain names of owners. The fact that the plaintiff does not
know the name of B, a remainderman with an absolute estate, should
not be sufficlent to use the publication method. At the minimum,
such allegation should be permitted only after affidavit of due
diligence, and the Doe procedure should be usad. On the other
hand, if the name 1s not known because the interest 1s contingent,
new (b) is Intended to take care of this situation.

405-813

§ 572.530. Where defendant 1s deceased

872.530. (a) If a person described in Section 872.510 is dead and
the plaintiff knows of a personal representative, the plaintiff shall
join such personal representative as a defendant.

{(b) If a person described in Section 872.510 1is dead, or is be-
lieved by the plaintiff to be dead, and the plaintiff knows of ne per-
sonal representative:

(1) The plaintiff shall state these facts in an affidavit filed
with the complaint.

{2} The plaintiff may join as defendants "“the testate and intestate

successors of {naming such deceased person), deceased,

and all persons claiming by, through, or under said decedent,” naming
them in that mwanner.

(3) Where it is stated in the affidavit that such person is believed
to be dead, the plaintiff may joln such person as a defendant, and he

may also join “the testate and intestate successors of

(naming such person) believed to be deceased, and all persons claiming

by, through, or under such person,’ naming them in that manner.

Comment. Section 872.530 is new, It 18 derived from Section
1245.3 {eminent domain).



405-815 § 872.540

§ 872.540. 0il and gas interests

§72.540. Uhere property 1s subject to a lease, community lease,
unit apreement, or other pooling arrangement with respect to oil or gas
or both, the plaintiff need not join as defendants persons whose only
interest in the property is that of a lessee, royalty-owner, lessor-
owner of other real property in the community, unilt, or pooled area, or
working interest owner, or persons claiming under them, and the judgment

shall not affect the interests of such persons not joined as defendants.

Comment. Section 5872.540 continues the substance of former Sectiom

753.1.
Wote. Mr. Cooper states that this section "is bad. There is no
assurance that the holder of a2 master lease will inform the sub-lessees,

royalty claimants, etc., of a pending action. These persons should re-
ceive gome kind of notice of the proceeding.”

405-817

§ 872.550. Permlssive joinder of "all persons unknown"

872.550. The plaintiff may, in cases where partition is sought as

to all interests in the property, join as defendants "all persons unknown

claiming any interest in the property,” naming them in that manner.

Comment. Section 872.550 is new. It is derived from Section
1245.3 (eminent domain) and provides 4 means whereby the plaintiff way
give the partition action an in rem effect. For provisions relating to
service by publication, see Section £72.329. For the effect of the
judgment, see Section 874,210,
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405-818 § 872.610

CHAPTER 3. TRIAL

Article 1. Determination of Interests of Parties

E

§ 872,610, Court may determine interests

§72.610. The interests of the parties, plaintiff as well as

defendant, may be put in issue, tried, and determined in the action.

Comment. Section 872.610 continues the substance of the first
portion of former Section 759, The section makes clear that the court
may resolve any title disputes in the course of the proceeding where
placed 1in issue by answer of a defendant or cross-defendant. Cf. Section

§72.410 (answer).

405-819

§ 872.520. Where determination of interests necessary

872.620. To the extent necessary to grant the relief sought or
other appropriate relief, the court shall upon adequate proof ascertain

the state of the title to the property.

Comment. Section 872.620 supersedes the portion of former Section
759 that required that 'the title must be ascertained by proof to the
satisfaction of the court” where a sale of the premises was necessary.
Section 872.620 expands this requirement to any case, sale or division,
where ascertainment of title appears to be necessary. In contrast with
Section 872.610, in cases where it 1is necessary to know the state of the
title, Section 872.620 applies regardless whether a defendant raises the
issue in his pleadings.

For special provisions relating to ascertainment of the status of

liens, see Section 872.630.
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405820 § 872.030

Y 872,630, Determination of interests of lienholders

372.630. (a) To the extent necessary to grant the relief sought or
other appropriate relief, the cour: shall determine the status and
priority of all liens upon the property and for each lien the extent to
which the amount remaining due thereon has been secured in any other
manner.

(b) The court may appoint a referee to ascertain the facts neces—
sary for the determinations required by this section. Upon application
of the referee or a lienholder, the court shall direct the issuance of
process to compel attendance of witnesses, the production of books,
documents, or things, and the filing of verified claims. The report of
the referee thereon shall be made in writing to the court and shall be
confirmed, modified, or set aside and a new reference ordered, as the

justice of the case may require.

Comment. Section 872.630 supersedes the provisions of former Sec-
tions 761 and 762, which applied only to determination of the status of
liens of record held by persons not made parties to the action. Section
872.630 extends this requirement to all liens and simplifies the provisions

relating to ascertainment of the status of liens by a referee.

Note. Existing law provides that, where the matter is referred to
a referee, the plaintiff is required to serve notice to appear on the
lienholders in the sare wauper as service of procece. The notice
contalns the time and place of the hearing and instructs the lienholder
to appear and make proof by his own affidavit or otherwise. Subdivision
(b) in effect glves greater discretion to the referee as to how proof is
to be made and the 1like.



405-821 § 372.640

§ £72,640. Interests of unknown parties

872.640. Where two or more parties are unknown, the court may
consider their interests together in the action and not as between each

other.

Comment. Section 872,640 continues the last portion of former
Section 759.

405-823

Article 2. Determinatlon of Right to Partition

§ 872,710, Court determination of rignt

B72.710. (a} At the trial, the court shall determine whether the
plaintiff has the right to partitiom.

(b) Partition as to concurrent interests in the property shall be
as of right, unless the partition would be inequitable under the circum~
stances of the case, taking into consideration the interests of all per-
sons in the property. The defendant has the burden of proof as te any
such inequity.

(¢) Partition as to successive interests in the property shall be
allowed 1if it is in the best interest of all the parties. The court
shall consider whether the possessory interest has become unduly burden-
some by reason of taxes or other annual charges, expense of ordinary or

extracrdinary repairs, change in the character of the property since
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§ 872,710

creation of the interests, the circumstances under which the interests
were created, and all other factors that would be considered by a court

of equity in the case of trust property.

Comment. Subdivision (a) of Section $72.710 continues in substance
the portion of former Sectionm 763 for partition "upon the requisite
proofs being made." It applies to both contested and uncontested trials.
In order to make the determination that the plaintiff has the right to
partition, the court must find that the plaintiff has an interest in the
property sufficlent to maintain the action. (See Section 872.210.) Im
addition, the court must find the existence of any special conditions
prerequisite to partition of 1nterests in particular types of property.
See, e.g., Civil Code Section 1354 (limitations on partition of interests
in condominium property).

Subdivision (b) 1s new. Instances where partition might be "in-
equitable” include cases where there has been a valld waiver of the
right to partition, where the market for property is temporarily depressed,
apd the like. The court, in an appropriate case, may deny the partition,
postpone the partition, or grant the partition on such terms and con-
ditions as will be equitable.

Subdivision (c) is new. It is designed to give the court fairly

broad discretion over partition as to successive interests.

405-824

§ 872.720. Interlocutory judgment of partition

872.720. 1If the court finds that the plaintiff is entitled to
partition, it shall make an interlocutory judgment that determines the
interests of the parties in the property and orders the partition of the

property.
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§ £72,720

Comment. Section 872,720 continues the portion of former Section
763 that required a court order of "partition according to the respective
rights of the parties as ascertained by the court." An interlocutory

Judgment of partition is appealable. See Section 904.1(1).

405-825

3 872.730. Partial partition

872.730. (a) If the court determines that it is impracticable or
highly inconvenient in the first instance to make a single interlocutory
judgment of partition, the court may first ascertain the interests of
the original concurrent or successive owners and thereupon make an
interlocutory judgment of partition as if such persons were the sole
parties in interest and the only parties to the action.

(b) Thereafter the court may proceed in like manner as between the
original concurrent or successive owners and the parties claiming under
them or may allow the interests to remain without further partition if

the parties so desire.

Comment. Section 872.730 continues the substance of former Section
760. The interlocutory judgment of partition is appealable. See Sec-
tion 904.1(1): contrast Smeric ¥. Alvarado, 64 Cal. 529 (1884).
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405--327 § 872.510

Article 3. Determination of |lanner of Partition

§_872.810. Division of the property

872.810. The court shall order that the property be divided among
the parties in accordance with their interests in the property as

determined in the interlocutory judgment.

Comment. Section 872,810 continues the preference of prior law for
partition by division in kind., Cf. former Sections 763, 752 (real
property)}, 752a {persomal property}.

It should be noted that the provision formerly found in Section 763
for division where the site of an incorporated town or city is included
within the exterior boundaries of property has not been continued be-

cause it 1is ohsolete,

405-828

§ 872.820, Sale of the property

§72.820. HNotwithstanding Section 572.810, the court shall order
that the property be sold and the proceeds be divided among the parties
in accordance with their interests in the property as determined in the
interlocutory judgment in the following situations:

(a) The parties agree to such relief, by their pleadings or otner-
wise.

(b) The court determines that, under the circumstances, sale and
division of the proceeds would be more equitable than division of the
property. For the purpose of making the determination, the court may
appoint a referee and take into account his report.
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§ 572,520

Comment. Section 372.820 represents an exception to the rule of
partition by division stated in Section 872.810. 'The court may order a
sale under the terms of this section whether or not requested by the
pleadings.

Subdivision (b) changes the standard for allowing a sale of the
property from “'great prejudice” to "more equitable," thereby enabling
sale in cases inm which 1t previously was precluded. Lf. former Sections
763, 752 (real property), 752a (personal property)}. The portion of
former Section 763 requiring sale in the case of a 1life estate with con-
tingent remainder is not continued.

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterlor boundaries of the property has not been continued

because it is obaolete.

405+-329

§ 872.830. Partial division and sale

§72.830. If, in making a determination whether sale would he more
equitable than division of the property, the court finds that sale and
division of proceeds for part of the property would be more equitable
than division of the whole property, the court may order that such part

be s0ld and the remainder divided.

Comment. Section 872.830 wmakes explicit the authority of the court
to order a partial division of the property and a sale and division of
proceeds as to the remainder. PFrovisions of prior law in which such

authority was iwplicit include Sections 763 and 770.
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404-378 § £72.840

§ 472.340. Disposition of property subject to express trust

872.840, (a) Where the property or an interest therein is subject
to an express trust, the court may, but is not required to, order tnat
the ptoperty be sold.

{b) Upon division or sale of such property, the property or proceeds
of sale allotted to the trustee of the express trust shall be held by
him upon the trust therein stated, and no further action by the court

pursuant te Section 873.850 is reguired.

Comment., Section 872.540 continues the substance of the second

paragraph of former Section 763.
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404-379 ¢ 373.010

CHAPTER 4. REFEREES

Article 1, Gemneral Provisions

§ 373.010, Court authority

873.010. (a) The court shall appoint a referee to divide or sell
the property as ordered by the court.

{(b) The court may:

(1) Determine whether a referee's bond is necessary and fix the
amount of the bond,

(2) Instruct the referee,

(3) Fix the reasonable compensation for the services of the referee
and his reasonable expenses.

{4) Provide for the date of commencement of the lien of the referee
alilowed by law.

{5} Require the filing of interim or final accounts of the referee,
settle the accounts of the referee, and discharge the referee.

{6) Remove the referee.

Comment. Section 873.010 sets out some, but not all, of the court's
powers with respect to the referee.

Subdivision (a), providing for court appointment of a single referee,
supersedes provisions of former Section 763 that required the consent of
the parties for the appointment of a single referee. OUn interpretation

of former statutory provisions, see Hughes v, Devlin, 23 Cal. 501

(1863) (upholding power of court to appoint one sale referee); Ahr v.
Ahr, 153 Cal. App.2d 1, 314 P. 95 (1957) (refusing on appeal to consider
question because no objection to one referee was made at the trial);

compare Parmelee v. Erainard, 62 Cal. App.2d 182, 144 P.2d 381 (1944)
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§ 873.210

{alternative ground of reversal, on appeal, that one referece was appointed
for sale, without citation of Hughes declsion).

Subdivision (b)(1l) is new. Whether a bond is required depends on
the circumstances of the case.

Subdivision (b)(2) 1s new; it gives express recognition to the in-
structions procedure. It iIs a valuable tool for resolving ambiguities
and matters not otherwise covered and, if properly used, serves to ex-
pedite the action. See also Section 873.070 (petition for instructions).

Subdivision (b)(3) states the substance of former Section 768 in
providing for court allowance of fees and expenses of referees. Cf.
Section 874.010 and Comment thereto (costs incurred for the common bene-
fit).

Subdivision (b)(4), providing for the court to fix the date of com-
mencement of the lien, is new. It avoids the possibllity of later
settlement and dismissal of the action. For authority of the court to
fix the date of commencement of liens of third persons furnishing services,
see Section 873.110.

Subdivision (b)(5) is new. It recognizes the need for and practice
of receiving and passing upon the account and final report of the referee,
particularly in, but not limited to, sales transactlons, and of discharg-
1ng the referee when he has made a final report and accounting.

Subdivision (b){6) 1s intended to state the substance of the intro-
ductory portion of former Section 766. It broadens this provision to
apply to the referee for sale as well as for division.

Wf

Note. Mr. Cooper advocates for referees ''a fee schedule as in pro-
bate subject to extra compensation for extraordinary services."

404-380

§ 873,020. Referees for division and sale

873.020. The court in its discretion may appoint a referee for
sale and a referee for division, or may appoint a single referee for
both.
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5 £73.020

Comment. Section 873.020 is unew. It makes clear the court's dis-
cretion to appoint referezes with different functions where property 1in

an actlon 1s to be both divided and sold.

404~656

§ 873,030, Three referees in place of one

873.030. (a) The court may, with the consent of the parties,
appoint three referees to divide or sell the property as ordered by the
court.

(b) The three referees so appointed shall have all the powers and

may perform all the duties required of one referee.

Coument. Section 873.030, providing for court appointment of three
referees only with the consent of the parties, replaces provisions of

former Section 763 that provided for appointment of three referees.

404-657

§ 873.040. Appointment of person selected by parties

873.040, (a) The court shall appoint as referee under this title
any person or persons to whose appolntment the parties have consented.
(b) In the case of an incompetent or minor party, the guardian of

the party may so consent.

Comment. Section 873.040 continues without substantive change a

portion of former Section 763. See Section 872.010 (defining guardian}.
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§¢ 873.040

It should be noted that the parties may nominate persons to serve as
referee but, absent agreement among the parties, the choice of a referee
is in the discretion of the court.

dote. Mr, Swift queries whether the court must appoint a person it
would not otherwise approve. The statutory language, and the policy it

embodies, the staff believes require appointment of the person selected
by the parties.

404—-658

§ 873.050., Persons disqualified as referee

373.050, Mdone of the following persons shall be appointed a
referee under this title:

(a) A clerk or deputy clerk of the court.

(b} A partner or employee of the judge.

(c) A relative of the judge or his spouse within the third degree
or a spouse of a relative of the judge within the third degree.

(d) An owner of any interest in the property that is the subject of

the actloun.

Comment. Section 873.050 continues provisions formerly found in

Section 763.
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404-659 § 373.060

5 873.060. Authority of referee

873.060. The referee may perform any and all acts necessary to
exercise the authority conferred upeon him by this title or by order of

the court.

Conment. Section 873.060 is new. It wmakes explicit the referee's

general authority to effectuate the partition.

405-844

§ 873.070. Petition for instructlons

673.070. The referee may petition the court for instructions

concetrning any of his duties under this title,.

Comment., Section 873.070 is new: it is intended to enable the
referee expeditiously to resolve any administrative problems that may

arise in the execution of hils duties,

404~665

§ 873,080, Disposition in accordance with law

873.080. The division or sale of the property by the referee shall
comply with all laws, regulations, and ordinances governing such trans-
actions including where applicable, but not limited to, the following:

(a) Zonlng requirements.

(b) Environmental impact reports.
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§ 873.080

(¢) Subdivision map provisions.
(d) Land dedication requirements.

(e) Street opening and closing provisions.

Comment. Section 873.080 is new. It makes clear that the actions
of the referee in disposing of the property and of the court in confirming
the referee's actions must conform to any applicable laws.

Hote. The listing in subdivisions (a)-(e) is subject to further
staff research into the applicability of the items listed, particularly
items (b)-(d). Mr. Swift suggests for inclusion among the items to be

researched: “parcel map laws and ordinances, due on sale clauses in
deeds of trust.”

404~666

§ 873.090. Designation of public and private ways

873.090. (a) In selling or dividing the property, the referee may,
if it will be for the advantage of those interested, designate a portion
of the property as a public or private way, road, or street. In connection
therewith, the referee may also recommend the closure of any or all
other roads on the property and allocation of the portion of the property
occupled by such roads to the parties.

{b) Upon making such a designation and recommendation that 1s
ddequate to accommodate public and private needs, the referee shall
report that fact to the court.

(c) The court shall not confirm the referee's report for the open-
ing or closing of a public way, road, or street unless all necessary ac-

tion has been taken by the appropriate public entities.
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§ 873.090

{d) Upon confirmation of the referee's report by the court:

(1) The portion of the property designated as a public way, road,
or street shLall not be allocated to any of the parties or sold but shall
be an open aud public way, road, or street.

(2} The property designated as a private way, road, or street shall
be a private way for the use of the parties interested.

(3} The roads recommended to be closed shall be deemed abandouned

upon the terms stated in the order of confirmation.

Comment. Section 873.090 continues the substance of a portion of
the second sentence of former Section 764. Under Section 873.090,
property set apart as a public way need not be accepted by a local
public entity in order to be open to the public. The provision in
former Section 764 for abandonment of public highways upon confirmation
of the referee's report is not continued since such abandonment can be
accomplished only by the public entity concerned.

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterior boundaries of the property has not been continued
because it is obsolete.

HNote. Mr. Swift questions whether a local governmental entity

would be incliined to accept or abandom a right of way prior to court
approval, order, or other finality.

405-796

Article 2. Contracts of Referce

§ 873.110. Services of third persons

873,110, Subjeect to the limitations of this article, the court

may:
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§ 473.110

(a) Authorize or approve contracts of the referee for the services
and expenses of surveyors, engineers, appraisers, attorneys, real estate
brokers, auctioneers, and others.

{(b) Allow and direct payment of or reject claims under such con-
tracts.

{c) Provide for the date of commencement of any lien provided by

law or contract for such claims.

Comment. Section 873.110 is new. It recognlzes that the court is
the supervising entity in carrying out the partition. It removes from
the referee, acting alome, the authorlty to engage the services of third
persons for his assistance. It contemplates that the court will authorize
or approve contracts of the referees for third-party services and expenses,
allow or reject claims thereunder, and in proper cases specify the
priority of any lien therefor. Cf. Section 874.120 (nonpayment lien).

Former Sections 766 and 768 provided only for employment by the
referee of surveyors and necessary assistants and allowance of their
fees and expenses. For particular provisions relating to employment of
third persons, see Sectlons 873.120~873.140,

Section 873.110 is intended to vest the court with broad discretion
and with corresponding dutles. Surveying services may involve substan-
tial sums. Ability to obtaln such services may depend upon assurance
of, or security for, payment despite any later settlement by the parties
and dismissal of the action.

So also, in a particular case, employment of a real estate broker
by the referee may be desirable. Under Section 873.110, such employment
may be authorized or approved and the terms of the contract prescribed

or approved by the court.
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404--660 4 873.120

§ 873.120. Employvment of attorney

373.120. (a) The referce may employ an attorney only with the
approval of the court pulsuant to Section 873.110.

(b) The application for approval shall be in writing and shall
include the name of the attorney whom the referee wishes to employ and
the necessity for the employment.

(c) The attorney so employed may not be attorney for, or assoclated
with or employed by an attorney for, any party to the action except
with the written consent of all the parties to the action.

{d) Any claim for compensation for the attorney shall detail the

services performed by the attorney.

CommentL Section 873.120 is new. I+ is derived from Rule 528 of

the California Rules of Court (employment of an attorney by a receiver).

404-661

§ 573.130. Employment of survevor

873.130, The referee may, with the approval of the court pursuant
to Section 873.110, employ 2 surveyor with the necessary assistants to

ald him in making a sale or division of property.

Comment. Section $73.130 continues a portion of former Section 764
with the added requlrement for court approval. Court approval is required
since the amounts involved may be substantlal and means of payment may

present a problem.
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404-662 5 373.140

§ 873.140. Employment of auctioneer

873.140. The referee may, with the approval of the court pursuant
to Section 873.110, employ an auctioneer, authorized to act as such in
the locality, to conduct a public auction and to secure purchasers by

such method for any property to be sold at public auction.

Comment. Section 873.140 is mew. It is derived from Probate Code

Section 760.5 (sale of tangible personal property of estate).

Hote. The Commission had previously suggested that a section such
as this be added. In this connection, it should be noted that the sec-
tion on court powers authorizes employment of appraisers to assist the
referee in procuring valuations of property under partition. Mr. Cooper
states: "I would suggest that he be authorized to employ State Inheri-
tance Tax Referees for this purpose.” Should the cholce of appraisers
be limited to inheritance tax referees?

404-663

§ 873.150. Contract for third-person services may Iinclude interest

873.150. A contract for the se;vices of an attorney, surveyor,
auctioneer, or other third person in the action may provide for the
accrual of interest at a rate not in excess of the legal rate for
amounts due under the contract that are not paid within three months

after the time they become due and payable.

Comment. Section 873.150 is new. It 1is designed to better enable
the referee to obtain competent services where the person rendering the
service will not be paid until the conclusion of the action.

Note. This provision for payment of interest is only a mild attempt

to allevigte the problem of obtaining adequate services. Iir. Cooper
states:

i ran into a very serlous problem where very extemsive title
work had to be done and where a perimeter survey was absolutely
necessary. The litigants would not advance the fees so the title
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§ 873.150

company would not work on the report and no survey cculd be obtained.
The judge could not compel the litigants to advance these costs and
nelther the title company nor the surveyor would do their work on
the basis that the court would impress a lien on the property for

the cost thereof., Your committee should work on this problem since
it may often arise.

One solution that comes readily to the staff's mind is to require that
the plaintiff advance costs as necessary as a condition to raintaining
the action and receiving a credit for them in the final disposition.

This could work a substantial hardship on the plaintiff, however, partic~
ularly in a case where the plaintiff is bringing the action because he

is in desperate need of money.

Hr. Elmore believes that it would be unfair to requlre a party to
advance expenses as a condition to maintain the action where substantial
amounts are involved. He favors a '"lien" solution--see Section 874.120.

404~664

§ 873.160, Referee not llable on contracts

B73.160. The referee is not personally liable on contracts made,
or for expenses incurred, by him except as he expressly assumes such

liability in writing.

Comment, Section 873.160 is new. The contract itself may provide
4 means of payment, e.g., the comuission of an auctioneer or a real
estate broker from the proceeds of sale. In other cases, particularly
where the property is divided, the third person will have lien rights.
See Section 874.120 (nonpayment lien).
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404-674 ¥ 873.210

CHAPTER 5. DIVISION OF THE PROPERTY

% 873.210. Division by referee

873,210, The referee appointed by the court to make a division of
the property shall divide the property and allot the several portions to
the parties, quality and quantity relatively considered, according to
their interests in the property as determined in the interlocutory
judgment of partition.

Comment. Section 873.210 continues a portion of former Section 764
with respect to physical division of the property. For provisions

relating to sale of the property by the referee, see Chapter 6 (com-
mencing with Section 873.510).

404-667

$ 873,220, Division involving improvements

873.220. As far as practical, and to the extent it can be done
without material injury to the rights of the other parties, the property
shall be so divided as to allot to a party any portion that embraces
any lmprovements he has made. In such division and allotment, the value

of such improvements shall be excluded.

Comment. Section 873.220 continues the substance of the last
sentence of former Section 764.
llote. The staff has not yet researched thoroughly the law relating

to improvements made by one cotenant. The results of this research will
be incorporated in the Comment.
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404668 § 373.230

§ B73.230, Division involving putrported conveyance

873.230. Where a party has executed a deed purporting to convey
to a purchaser a portion of the property to be divided, to the extent it
can be done without material injury to the rights of the other parties,
the property shall be so divided as to allot that portion to the purchaser,
hig helrs, or assigns, or such other action taken as to make the deed

effectual as a conveyance of that portion of the property.

Comment. Section 873.230 continues the substance of the fourth

sentence of former Section 764.

404-669

§ 673,240, Division by distinct lot or parcel

3873.240. UWhere real property consists of more than one distinct
lot or parcel, the property shall be divided by such lots or parcels
without other internal division to the extent that it can be done

without material injury to the rights of the parties.

Comment. Section 873.240 is new. Cf. former Section 782 (re-
quiring separate sale of "distinct farms or lots'). In order to facilitate
division by individval lots, the parties may join additional property

whether by cowmplaint or by cross-complaint.
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404-670 & 873.250

§ £73.250. Owelty

373.250. (a) Where division cannot be made equally among the
parties according to their interests without prejudice to the rights of
some, compensation may be required to be made by one party to another on
account of the inequality.

(b) No compensation shall be required to be made to others by
unknown owners or by minors unless it appears that a minor has personal
property sufficient for that purpose and his interest will be prometed

thereby.

Comment, Section 873.250 continues the substance of the first
sentence of former Section 792. The provision in this section for
owelty of partition should be distinguished from compensatory adjust-
ments made under the ordinmary principles of equity, as for accountings,

allowances, and the 1like, pursuant to Section 872.140.

404-671

§ 873.260. Liens

873.260. Where a llen is on an undivided interest of a party, the
lien shall, upon division of the property, become a charge only on the

share alloted to that party.

Comment. Section 873.260 continues the substance of the first
portion of former Sectlon 769. As under the former section, the lien
that is continued will be subordinate to charges on the property for its
just proportion of the costs of partition. See Section 874.120.

It should be noted that, in case of a sale of the property, liens
of parties are paid in preference to the shares of the former owners.
See Section 873.3820.
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405-~760 § 873.270

§ 473.270, Unknown owners

873.270. Where the court has determined the combined interests of
two or more unknown parties, the entire portion of the property allocated

to such partles shall remain undivided.

Comeent. Sectlon 873.270 continues the portion of former Section
763 that required the court to designate an undivided portion for owners
whose interests remain 'unknown, or are not ascertained.” Cf. Section
872,640 (court authority to consider rights of unknown owners together).
If during the action an unknown party becomes known, his interest way be
determined and his portion of the undivided property may be allocated to
him.

405-761

§ 873.280, Referee's report of division

873.280. (a) The referee shall file with the court a report of his
proceedings and give written notice of filing to each party who has
appeared in the action.

(b} The report shall include all of the following:

(1) A specification of the manner in which he has executed his
trust.

(2) A description of the property divided and of the share allotted
to each party, along with any recommendation as to owelty.

(3) Any recommendatiocn as to ways, roads, streets, and easements.

Comment. Section 873.280 continues the substance of the first
sentence of former Section 763 with the added requirement of any rec-
ommendations as to owelty (Section 373.250) and public and private ways
{Section 873.090). The description required by subdivision (b){2) must
be by metes and bounds, or lots and blocks, or such other method as will

enable the precise locatlon of each portion.
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405-752 § 873.290

§ 873.290. Confirmation of report and entry of judgment

873.290. (a) Any party, upon notice to the other parties who have
appeared, may move the court to confirm, modify, or set aside the reporr.
(b) At the hearing, the court may either confirm the report as
filed or as the court may modify and enter judgment accordingly or set

aside the report and order preparation of a new report and, if neces-
sary, appoint a new referee for this purpose.
(c) The division is effective and title vests in accordance there-

with upon entry of judgment of confirmation.

Comment. Subdivision (a) of Section 873.420 continues the substance
of the last sentence of former Section 765. Cf. Sections 1005 (time for
service of notice) and 101¢ (notice must be in writing).

Subdivision (b) supersedes the first sentence of former Section
766,

Subdivislon (¢} supersedes the introductory portion of former Sec-
tion 766. It makes clear that it is the judgment that gives effect to
the referee's report. For persons affected by the judgment, see Chapter
9 (commencing with Section 874.210).
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405-764 5 573.510

CHAPTER 6. SALE OF THE PROPERTY

Article 1. HManner of Sale

% 873.510. Sale by referee

673.510. The referee appointed by the court to make a sale of the
property shall sell the property in the mamnner and following the proce-

dures provided in this chapter.

Comment. Section 873.510 is new.

405-765

§ 873.520, Determination of public or private sale

873.520. The property shall be sold at public auction or private
sale as the court determines will be more beneficial to the parties.
For the purpose of making this determination, the court may refer the

matter to the referee and take into account his report.
Comment. Section 873.520 supersedes a portion of the first sen-

tence of former Section 775, waking clear that there is no preference

for elther public or private sale.
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§ 673.530. Public or private sale of part of property

873.530., Part of the property may be sold at public auction and
part at private sale 1f it appears that to do so will be more beneficial

to the parties,

Comment. Section 873.530 continues the substance of a portion of

the first sentence of former Section 775.

405-767

Article 2. Sales Procedures

§ 873.600. Procedures agreed to by partles

873.600, otwithstanding any other provision of this title, the
court shall order sale by such metheds and upon such terms as are ex-

pressly agreed to in writing by all the parties to the action.

Comment., Section 873.600 is new. It permits the parcies to agree
to sales procedures that may vary from the procedures preseribed in this
chapter. In order for Section 873.600 to be operative, the consent of
all parties is necessary whether or not they have appeared. As a con-
sequence, this section cannot be used where there are unknown owners.

On the other hand, the consent of persous named as parties who are not
served or who have not appeared is not necessary since their interests
will not be affected by the judgment in the action.

It should be noted that the court alsc has authority to prescribe
additional sales procedures. See Section 873.610.
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404-158 § 573,610

5 873.610. Court authority in sale

873.610. (a) The court may, at the time of trial or thereafter,
prescribe such manner, terms, and conditions of sale not inconsistent
with the provisions of this chapter as it deems proper for the par-
ticular property or sale.

(b) The court may refer the manner, terms, and conditions of sale
to the referee for recommendation but shall not approve the referee's

report except following a hearing upon noticed motion.

Comment. Section 873.610 1s new; it makes clear the court's au-
thority to control the manner, terms, and conditions of sale. These
include, but are not limited to, the following:

{a) Form, wanner, and contents of notice of sale. Cf. Sections
373.640~-873.650.

{b) Minimum bid and right to reject all bids. For example, if the
property is a manufacturing plant which has been shut down and there are
few potential buyers, it may be desirable to lmpose one or more of these
conditions. ¥inimum bids, right to reject all bids, display, or na-
ticnal advertising are tools that are often used in noncourt sales. The
use of conditions such as minimum bids in partition sales does not
appear to have been ruled upon by Callfornia appellate courts. Divided
views have been expressed in other jurisdictions. See Kemp v. Waters,
165 Md. 521, 170 A. 178 (1934); Schmitt v. Weber, 60 Misc. 361, 113
[.Y.S. 449 (1908); compare I1l1l. Stats., Ch. 106, § 60 (Smith-Tlurd
1952) (requiring sale at two-thirds the property valuation with provision

for new valuation if the property cannot be sold at the original "upset"
fipure).

(c) Terms of credit. Cf. Section 873.630,

(d) Any prior estate, charge, or lien to which the property will be
subject.

(e) Escrow and title insurance expenses.
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4 873.610

(£} Agents’ commissions and determination of amount of in~court
offer without regard to agents' commissions. Cf. Section 873.740
(permitting the court to make applicable to the sale the so-called
"gross overbidding” procedure and to fix, divide, and 1imit agents'
commlssions).

(g) Procedure as to increased offers at court confirmation. Cf.
Section 873.730.

(h) Sale of personmal property. Whether itemws of personal property
are to be sold individually, in a single lot, or in several lots. CE.
Section 873.620,

405-768

§ 873.620. Sale of property separately or as unit

873.620, {(a) Unless the interests and rights of the parties will
be materlally prejudiced thereby, the court shall order that distinct
lots or parcels of real property be sold separately.

(b} The court may order that the real and personal property or any

portion thereof be sold as a unit.

Comment. Subdivision (a) of Section 8§73.620 supersedes tie last

portion of former Section 782.
Subdivision (b) is new. Under subdivision (b) where any real and

personal property is sold as a unit, they will be subject to a combined
offer or “one bid.” Cf. Prob. Code § 754.5.
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405-769 § 873.630

§ 873.630. Credit sales

373.630. The court may:

{a} Direct a sale on credit for the property or any part thereof.

{b) Prescribe such terms of credit as may be appropriate.

(¢} Approve or prescribe the terms of security to be taken upon the
sale, including the manner in which title to the securlty is to be
taken, whether in a single instrument or several instruments, according

to the interests of the parties.

Comment. Section 873.630 states the court's authority over pur-~
chase money security in general terms. The subject was covered in
former Sectlons 773 and 776, which appeared to divide the authority
between the court and referee. The portion of former Section 776 that
referred to "unknown owners, infants, or parties out of the state” is
deleted as obsolete. Where there are minors or unknown owners, the
court may direct that a trustee or other fiduciary hold the security for
them and act on their behalf.

Under Section 873.630, if the court fails to prescribe the terms of

credit, the referee may accept offers with varying terms proposed.

405-770

§ B73.640. HManner of notice of sale

873.640. (a) Hotlce of the sale of real or personal property shall
be given in the manner required for notice of sale of 1like property upon
execution. Such notice shall also be given to every party who has
appeared in the action and to such other interested persons as may have

requested the referee for specilal notice.
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§ 873.640

(b) Where real and personal property are to be sold as a unit,
notice of the sale may be in the manner required for notice of sale of
real property alone.

{c) The court may order such additional notice as it deems proper.

Comment, Subdivision (a) of Section B73.640 continues the require-
ment of former Section 775 that real property be sold at public auction
“upon notice given in the manner required for the sale of real property
on execution.,” Subdivision (a) extends this provision to personal prop-
erty and to both public and private sales. Subdivision (a) substitutes
for the requirement found in the execution provisions (Section 692) that
notice be given to the debtor, a requirement that notice be given to
parties who have appeared and to other interested persons who have
requested notice. This preserves the right of interested persons to
receive notlce without imposing the burden of widespread notice to
persons who may have no interest. It should be noted that inadequate
notice of sale to the partles or persons who have requested notice may
be a ground for setting aslde the sale. See Section §73.730.

Subdivision (b) is new.

Subdivision (c) gives the court discretion to require additional
notice. In sowe types of sales, the court may deem it desirable to

order such other types of notice as display or classified advertisement.

405-771

§ 873.650. Contents of notice of sale

373.650. (a) The court shall prescribe the contents of the notice
of sale, which shall include a description of the property, the time and
place of sale, and a statement of the principal terms of sale. In

addition to the principal terms of sale, the notice may refer to an
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§ 873.650G

order of the court or to a written statement containing such information
which may be inspected at the place of business of the referee or his
attorney.

(b) A notice of private sale shall state a place where bids or
offers will be received and a day on or after which the sale will be

made,

Comment, Section 873.650 continues and expands the requirements of
former Sections 775 and 782 that the notice of sale contain the principal
terms of sale.

Subdivision (a) requires a reference to the “time and place of
sale.” 1In the case of a private sale (subdivision (b)), the place of
sale will normally be the place of business of the referee. Cf. Prob.
Code § 782.

It should be noted that the court may permit variation from the
published terms of sale if to do so will benefit the parties. See Sec-
tion 873.730.

405-772

§ 373.660. Sale of perishable property and securities

373.660. (a) The court may order securities listed on an estab-
lished stock or bond exchange, and personal property that is perishable,
that will depreciate in value if not promptly disposed of, or that will
lncur loss or expense by being kept to be sold upon such notice and
conditions as may be appropriate,

(b) Unless otherwise ordered by the court, title to property sold

pursuant to this section passes without court confirmation. The referee
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shall be responsible for the actual value of the property until, after

return and proper showing, the court approves the sale.

Comment. Section 873.660 1is new; it 1s derived from Probate Code
Sections 770 and 771. The provisions of Secction 873.660 apply notwith-

standing the other provisions of thils chapter governing sales.

405-773

§ 873.670. Conduct of sale at public auction

373.670. (a) A sale at public auction to the highest bidder shall
be held in the county in which the action is pending or such other place
as may be specified by the court.

(b) Unless otherwise ordered by the court, personal property shall
be present at the sale.

(¢} The sale may be postponed by the referee by public declaration

as provided for sales upon execution.
Comment. Section 873.670, providing procedural detail for sales at

public auction, is new. It generally follows execution procedure. Cf,
Section 694,
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405774 § 273.680

b ©73.680, Conduct of sale at private sale

873.680. (a) A sale at private sale shall not be made before the
day specified in the notice of sale but shall be made within one vear
thereafter,

(b) The bids or offers shall be in writing and left at the place
designated in the notice at any time after the first publication or, if

none, the posting of the notice.

Comment. Section 873.080 continues the substance of the last sen-
tence of former Section 775, which provided for sales at private sale in
the manuer required im private sales of real property of estates of
decedents. Section 873,680 incorporates the comparable provisions from
Probate Code Sections 782 and 783.

405-775

§ 873.690. Persons ineligible to purchase at sale

873.690. (a) The following persons shall not purchase Droperty
s0ld in the action directly or indirectly.

(1) The referee.

(2) The attorney of a party.

(3) The guardian of a party, unless for the benefit of his ward.

{b) All sales contrary to this section are void except that a sale
to a bona fide purchaser following a sale contrary to this sectlion shall

not be disturbed.
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Comment. Section 873.690 supersedes former Section 783, Because
the parties listed in this section may not purchase the property "directly
or indirectly,”’ neither they nor persons for thelr behalf may purchase
the property.

Subdivision (a){3) expands the coverage of former Section 783,
which barred the guardlan of an infant in the sale of real property, to
bar any guardian in the sale of any property.

It sbould be noted that Section §73.690 precludes the listed par-
tles only in particion sales. Sales made to enforce the lien of a
referce, attorney, or guardian ad litem imposed under this title are

sales in which those persons may be interested.

405-776

Article 3. Consummation of Sale

§ 873.710. Referece's report of sale

£73.710. (a) Upon making a sale of property, the referee shaill
report the sale to the court.

(b) The referee’s report shall contailn all of the following infor-
mation:

(1) A description of the property sold to each purchaser.

(2) The name of the purchaser.

{3) The sale price.

{4) The terms and conditions of the sale and the security, if any,
taken.

(5) Any amounts payable to lienholders.

(6) A statement as to contractual or other arrangements or condi-

tlons as to agents’ commissions.
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(7) Any determination and recommendation as to ways, roads, streets,
and easements,
(8) Other material facts relevant to the sale and the confirmation

proceeding.

Comment. Section 873.710 continues the substance of the first
sentence of former Section 784 with the added requirements of paragraphs
(5)-{(.) of subdivision (b).

405-777

§ 873.720. Motion to confirm report

873.720. {a) A purchaser, the referee, or any party may move the
court to confirm or set aside the sale.

(b) The moving party shall give !0 days' notice of motion to the
other parties who have appeared and to the purchaser 1f he is not the

moving party.

Comment. Section 873.720 continues the substance of the third

sentence of former Section 784.

Note, The Commission has previously determined that the referee
should not be permitted to move for court confirmation of his own report
of division. Should the referee be permitted to seek confirmatlon of
his own report of sale? Mr. Elmore advises that the referee's standing
is the result of a State Bar bill of some years ago.

In this connection, lr. Cooper recommends that the “referee should
be the sole person to notice hearings of his reports.” He does not
elaborate reasons.
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§ 373.730. Confirmation hearing

%73.730. (a) At the hearing, the court shall examine the report
and witnesses in relation to the report. The court may permit variance
from the prescribed terms of sale 1f to do so will be beneficlal to the
parties.

(b) The court may vacate the sale and direct a new sale to be made
if it determines any of the following:

(1) The proceedings were unfair or notice of sale was not properly
given. If there is no finding at the confirmation hearing of unfalrness
or improper notice, the sale may thereafter not be attached on such
grounds.

{2) The sale price 1s disproportionate to the value of the property.

(3) It appears that a new sale will vield a sum that exceeds the
sale price by at least 10 percent on the first tem thousand dollars
($10,000) and five percent on the amount in excess of ten thousand
dollars ($10,000), determined after a reasonable allowance for the
expenses of a2 new sale.

(c) If, at the hearing, a written offer is wade to the court by a
responsible bidder that exceeds the sale price named in the report by at
least 10 percent on the first ten thousand dollars ($10,7000) and five
percent on the amount In excess of ten thousand dollars ($10,000), the
court in its discretion may do either of the following:

(1) Vacate the sale and direct a new sale to be made,

(2) Vacate the sale, accept the offer, and confirm the sale to the

offeror.
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{d) Where the court orders a new sale, notice of sale shall be

given as provided in this chapter,

Comment. Section 873.730 supersedes the fourth and fifth sentences
of former Section 784,

Unlike the former section, subdivision (b) makes the grounds for
vacating a sale independently sufficient. The increased offer criterion
of subdivision (b)(3) and subdivision (c) is changed from a straight 10~
percent increase to a 10-5 formula derived from Probate Code Sectiomn
785.

dote, Mr. Cooper indicates that, if probate sales procedures are
adopted, there may be a need to provide that the original notice of sale
remain in force in case of a resale so that the second sale could be
nade pursuant to the original notice. The staff does not see this point
since the date and perhaps other terms of the sale will have changed and
gince republication will be necessary if an adequate Bale is to be made.
In any case, this problem apparently will arise only if the Commission
lncorporates probate procedures.

405-780

§ 873.740. Determination of amount of in-court offer without regard
to agents' commissions

873.740. (a) This section applies when, in advance of sale, the
court has so ordered, or the parties have so agreed.

{(b) In a sale governed by this section, the amount of an increased
offer in court shall be determined without regard to agents' commissions,
if any, and the commissions payable on account of the sale shall be
fixed by the court, and shall be divided or limited, as provided in any
such instance, for private sales of real property in decedents' estates,

except that, if an original offer or an increased offer is made to the
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court by a co-owner or lienholder not represented by an agent, the
amount of an increased offer in court wade by one who 1s not such co-
owner or llenholder shall be determined with regard to agents' commissions,

if any, payable on account of the sale.

Comment. Section 873.740 is new. It provides a flexible procedure
whereby the court may order, or the parties in advance of the sale may
agree, that the procedure 1n private sales of real property in decedents'
estates shall apply to the sale, with one modification, That modifica~
tion, stated in the last clause of subdivision (b), makes inapplicable
the “gross overbidding" rule when the original or an increased offer to
the court 1s a "direct” offer of a co-owner or lienholder.

The rule takes cognizance of two important factors: first, the
legitimate interests of co~owners and lienholders in preserving their
property or contract rights by bidding imn the property at what essentially
ig a forced sale and in not being forced to take proceeds or a share of
proceeds lesser in amount than they are willing to pay; second, certain
types of property to be sald_at partition sale and certain indicated
situations lend themselves to adoption of the probate sale method,
modified as above,

This approach better serves the ends of justice than a fixed adop-
tion of the probate sale procedure. The latter, even with limitationms
on commissions, can result in less "net" than a direct offer or increased
offer. _

Though there is no reported California case, it is believed that
presently the court, sitting as a court of equity, has authority to
accept increased offers on a ''met overbid"” basis (see, penerally, Estate
of Cole, 124 Cal. App.2d 615, 269 P,2d 739 (1954)) and to fix and, where
necessary, limit and divide agents' commissions.

Statutory provisions, however, are desirable so that, when the
procedure is availed of under subdivision (a), there will be established
rules as to agents' commissions ordered in advance of sale. For various
statutory provisions as to agents' commissions in private sales of real
property in probate, see Sectlons 760G, 761, 761.5, and 785 of the Probate
Code.
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404-115 § 873.750

§ 873.750. Court order for collection of proceeds and transfer of
property

873.750. (a) Upon confirmation of a sale, the court shall order

the referee to execute a conveyance or other instrument of transfer, to
collect the proceeds, take security, and perform other acts required to
consummate the sale.

(b} The order may direct the referee concerning the distribution,

deposit, or securing of sale deposits and sale proceeds.

Comment. Section 873.750 continues the substance of the first two
sentences of former Sections 785 and 773. Section 873.750 states the
court's authority in broader terms than the former sections, which re-
ferred only to "proceeds of sale.” These are to be distributed to the
person entitled when the court directs or are to be paid into court or
deposited therein. However, substantial sums may be held by the referee
or others pending a sale, These funds, as well as technical "proceeds
of sale,” should be subject to the court's order. For provisions con~-
cerning the dispeosition of the proceeds of sale, see Article 4 (com—
mencing with Section 873.810).

404~116

§ 873.760. Refusal of purchaser to deliver proceeds

873.760. If the purchaser, after the confirmation of the sale,
refuses to pay the amount of his bld, the referee may do either of the
following:

(a) The referee may agaln sell the property at any time to the

higheat bidder. If any loss is occasioned thereby, the referee may
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recover the amount of such loss and costs and expenses Ilncurred, in-
c¢luding a reasonable attorney's fee, from the bidder so refusing.

{b} The referee may, without making a2 resale, maintain an action
against the purchaser for the amount of his bid and, if he recovers

judgment, shall be awarded a reasonable attorney's fee.

Comment. Section $73.760 continues the substance of the last
sentence of former Section 785 with the addition of express provisions

for recovery of a reasonable attorney's fee.

404~117

§ 673.770, Taking setoff from party purchaser

873.770. VWhere the purchaser 1s a party entitled to a share of the
property or a lienholder entitled to have his llen paid out of the
proceeds of sale, the referee may:

{a) Take his receipt for so much of the proceeds of sale as belongs
te him.

{b) Take his security, or other arrangement satisfactory to the
referee, for payment of amounts which are or may become due from him on
account of the expenses of sale, general costs of the action, and costs

of the reference.

Comment. Section 873.770 continues the substance of former Section
786 with the addition of subdivision (b), which provides for assurances
of payment of a share of the costs which may not be determlned at the

time of sale.
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405-464 § 873.780

§ 873,780, Court authority at closing

B73.780. The court may make orders relating to the closing of a
sale after confirmation, including escrow and closing provisions and ad-

Justments based on objections to title or after-discovered defects.

Comment. Section 873.780 1s new. It recognizes that modern trans~
actions often involve, at closing, minor deviations or adjustments. The

court 1s expressly authorized to pass upon then.

404-120

§ 873,790, Conveyance of the property

873.790. (a) Upon fulfillment of the terms of sale, the referee
shall execute a conveyance or other instrument of transfer to the pur-
chaser,

{b} The conveyance or transfer of real property and the order au~-
thorizing such conveyance or transfer shall be recorded in each county

in which the property is located.

Comment. Subdivislon (2) of Sectlon 873.790 1is new. Subdivision

{(b) continues the substance of the first portion of former Section 787.



404~121 Art. &

Article 4. Disposition of Proceeds of Sale

Comment. This article, and to a limited extent the preceding ar-
ticle, relating to collection and distribution of the proceeds of sale,
omit many of the detailed provisions formerly found in the partition
gtatute. These provislons were enacted over 100 years ago. ilany of
them are obsolete, outmoded, or inappropriate under modern conditions.
Others are unnecessary or their function is served by other statutes of
more general application in the Code of Civil Procedure, Listed below

are the principal omitted provisions.

§ 771(3) (amount due on lien verified by affidavit)
§ 773 {proceeds pald into court if no direction given)
§ 774 {continuance for determination of claims to proceeds)
§ 777 (security taken in name of county clerk)
§ 788 (proceeds invested in United States or state bonds)
§ 789 {securlty taken in name of county clerk)
§ 790 {agreement of parties to portions, and receipt)
§ 791 (duties of county clerk making investments)
§ 793 (share of infant paid to guardian)
§ 794 (share of insane person paid to guardian)
404-122

§ 873.810, Court order of disbursement

£73.810. The court shall order the proceeds of sale and any secur-
ity therefor to be pald, transferred, deposited In court, placed in
trust, or invested in State of California or United States government

obligacions or ianterest-bearing accounts insured by an agency of the



3 873.810

federal government, to or for the benefit of the persons in interest
entitled thereto, as may be appropriate or as speclfically provided in

this article.

Comment. Section 873.810 supersedes former Sectlon 773. The por-
tion of former Section 773 providing for deposit of proceeds in court
1f no other direction is given is not continued. Under Section 873.810,
the court must affirmatively speclfy the disposition of the proceeds,
including proceeds for the shares of unknown ocwners. Cf. former Section
780,

404-123

§ 873.820. Application of proceeds of sale

873.820. The proceeds of sale for any property sold shall be
applied in the following order:

(a) To pay the expenses of sale.

{b) To pay the other costs of partition in whole or in part or to
gecure any cost of partition later allowed.

(c) To pay any liens on the property in their order of priority
except liens which under the terms of sale are to remain on the prop-
erty.

(d) The residue among the partles in proportion to their shares as

determined by the court.

Comment. Section 873.220 continues the substance of former Section
771 and extends it to the sale of unencumbered as well as encumbered

property. The provision formerly found in Section 771, requiring payment
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of liens prior to the lien upon which the owner's title is based, is not
continued since the provision formerly found In Section 752 for parti-
tion by a lienholder is not continued., See Comment to Section 872.210.
The preference for payment of the expenses of sale in subdivision
{a) is new. For the costs of partition (subdivision (b)), see Chapter 8
(commencing with Sectlon 874.010).
Note. Subdivision (c) does not refer to liens of “parties.”

Whether it should be so limited may depend upon the Commission action
with respect to mandatory joilnder of lienholders.

404-396

§ 873.830. Exhaustion of other security of lienholder

873.830. Notwithstanding Section 373.820, when a lienholder has
other security for the payment of the amount of his lien, the court may,
in its discretion, order such security to be exhausted before a dis-
tribution of the proceeds of sale to the lienholder, or may order a just
deduction to be made from the amount of the lien on the property, on

account of the security.

Comment. Section 873.830 continues the substance of former Section
772,
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§ 873.340. Set-off in lieu of payment of estate for life or years

873.8540. there a part only of the property is sold, a tenant for
life or years in an undivided share of the whole property may have his
estate set off in any part of the property not sold by way of complete

or partial satisfactlon of his share of the proceeds.

Comment. Section 873.840 continues the substance of former Section
770,

404~339

§ 873,850, Treatment of successive estates

873.850. (a) The court shall ascertaln the proportion of the pro-
ceeds of sale that will be a just and reasonable sum for the satisfac-
tion of the estate of a tenant for life or years and shall order such
amount distributed to him or held for his benefit.

(b) The court shall ascertain the proportional value of any vested
or contingent future right or estate in the property and shall direct
such proportion of the proceeds of sale to be distributed, secured, or
held in such a manner as to protect the rights and interests of the
parties,

(c) Notwithstanding any other provision of this section, in the
case or an estate for life with remainder over, the court may direct
that the entire proceeds of sale of such interests be placed in trust as
provided in this section upon a showing that the establishment of such a

trust is economically feasible and will serve the best lnterests of the
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§ B73.850

parties. The court shall appoint a trustee, upon security satisfactory
to the court, who shall invest and reinvest the proceeds, pay the income
of the investments to the 1life tenant, and upon termination of the life
estate; deliver or pay to the remainderman as determined by the court
the corpus of the trust estate. The court shall retain jurisdictiom
over the settlement of the accounts of the trustee and in all matters
necessary for the proper administration of the trust and the final

distribution of the trust fund.

Comment. Subdivision (a) of Section 873.850 supersedes former
Sections 778-780. Particular aspects of the former sections are pre-
served in other provisions. See Sections 872.520 (protection of inter-
ests of unknown owners), 372.640 (interests of unknown owners considered
together), 873.820 (proportionate allocation after costs and expenses).
The provision in former Section 778 for presale estimate of the value of
a tenancy for life or years is not continued.

Subdivision (b) continues the substance of the first portion of
former Sectlon 781 and the last portion of former Section 766(2).

Subdivision (c) supersedes the last portion of former Section 781.
It makes clear that imposition of a trust under its terms is not mandatory
in all cases but is discretionary with the court, and then only 1f the
establishment of a trust is both practical and desirable. Contrast
Estate of Glacomelos, 192 Cal, App.2d 244, 13 Cal. Rptr. 245 (1961)(im-

position of trust mandatory}.

Note. With respect to subdivision (c}, the Commission developed a
scheme for disposition of the proceeds that belong to life tenant and
remainderman that is comparable to this subdivision. For eminent domain,
the proceeds may be distributed to the parties outright or placed in
trust, as in partition. In addition, the proceeds may be invested 1in
comparable property to be held subject to the life tenancy or other
equitable arrangements may be made. Unlike eminent domain, however,
there may be tax problems with reinvestment after partition sale.

Commissioner Williams has suggested that subdivision (¢c) not be

limited to life estates but be expanded to apply to any defeasible
estate with remainder over.
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405-983 § 873.910

CHAPTER 7. PARTITION 3Y APPRAISAL

§ 873.910. Azreewment of co-owners to partition by appraisal

873.910. UWhen the undivided interests of all co-owners are undis-
puted or have been adjudicated, and all such interests are owned in
absolute ownership, the co-owners may agree upon a partltion by appralsal

pursuant to this chapter.

Comment. Section 373.910 and other sections in this chapter are
new. The purpose of this chapter is to provide an alternative method of
partition for co-owners who are willing to agree to the method and whose
interests permit them to avail themselves of thils method. A statutory
procedure based upon appraisal by a referee, with court supervision,
will serve the interests of co-owners who find themselves in disagreement,
in some sitwations. An acquisition method does not appear to involve
the same tax consequences as a partition sale. See 3 J, Habkin & M,
Johnson, Federal Income, Gift and Estate Taxation, § 43.01.

Though the same result can be accomplished by an agreement to
arbitrate, the authority of the court under this chapter is much broader
than 1o case of arbitration. Moreover, arbitration does not establish

or clear title.

£05-984

§ B73.920. Contents of agreement

873.920. The agreement shall be in writing filed with the clerk of
court and shall Include:

{a) A description of the property,

(b} The names of the parties who have requested the partition and
their respective interests;
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5 873.920

(¢) The names of the parties who have not requested the partition
but who are wiliing to acquire the iInterests described in subdivision
{(b) above, and the undivided interests of the acquiring parties;

(d) Whether one or three referees shall be appointed, and the name
or names of a person or persous to whose appointment the interested
parties consent;

{(e) The date or dates as of which the interests to be acquired
shall be apprailsed;

() Other terms mutually agreed upon which may include, but not by
limitation, provisions as to abandonment cf the action 1f the appraised
value of the interests to be acquired exceeds a stated amount; required
deposits on account of purchase price; terms of any credit; title and
objections to title; and payment of the expenses of the proceedure

authorized by thls chapter and of costs of the action.

Comment. Section 8§73.920 1s new. It establishes the framework for
the agreement of the parties without, however, providing a fixed form of

agreement.

405-985

§ 873.930. Court approval of agreement

873.930. If the court determines that the agreement complies with
Section 873.920, that the terms and conditions are equitable, and that
there are no objections te the proposed procedure, it shall approve the

agreement and stay any pending division or sale of the property.
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§ 873.930

Comment. Section 873.930 1s new. The court, as a court of equity,
may exerclse a sound discretion in approving or refusing to approve a

particular agreement.

405-986

§ 873.940. Referee

373.340. The court shall appoint one referee or, upon request of
the parties, three referees to appraise the property and the Interests
involved. The referee shall report his findings and valuations to the
court by report in writing filed with the clerk. Any party to the
agreement or the referee, upon 10 days' notice to the other partles to
the agreement and to the referee, 1f he 1s not the moving party, may

move the court to confirm, modify, or set aside the report.

Comment. Section 873.940 is new. It follows other partition
procedures in respect of the referee's report and the authority of the

court to act upon the report.

405-987

§ 873,950, Court confirmation of referee's report

873.950. The court shall examine the report and witnesses in
regard to the same. If the court finds that the proceedings have been
regularly conducted, that transfer of title to the interests of the
parties requesting partition may regularly be made, and that no facts

appear which would make such transfer lnequitable, it shall confirm the



§ 873.950

report and order the interests being acquired transferred to the acquiring
parties in proportion to their respective interests, or in such other
proportion as is set out in the agreement, upon payment of the amounts
fixed as the purchase price and any other amounts required by the agree-
ment, the giving of any required security, and payment by the interested
parties of the expenses of the procedure authorized by this chapter and

of the general costs of the action or an appropriate share thereof.

Comment. Section 873.950 is new. It may be argued that the words
“that no facts appear which would make such transfer inequitable” vest
too great discretion in the court. On balance, 1t seems preferable to
vest the court with equitable powers to refuse to permit consummation of
the transaction where it would be inequitable. The parties contract in
the light of such power of the court. Presuwably, the power would

seldom be exercised.

405-988

§ 873.960. ECLffect of agreement

873.960. The agreement shall bind the respective heirs, executors,
administrators, successors, and assigns of the parties and, in the event
of default, may be specifically enforced by further proceedings in the
action, or the aggrieved parties way pursue any other remedy, at law or

in equity, which they may have.

Comment., Sectlon 873.9260 is new. The agreement, subject to the
provisions of this chapter, is a binding agreement. Even though the
subject is personal property, the agreement should be specifically

enforceable if the innocent party chooses this remedy.
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405--382 5 873,970

]

5§ 573.970. Relation of agreement to other remedies

873.970. The provisions of this chapter are cumulative and 1f, for
default or other cause, interests are not transferred and acquired
pursuant to this chapter, the parties may pursue their other rights of

partition, subject to Section 873.960.

Comment. Section 873.570 is new. If the proceeding aborts or is
not carried out, the parties should not be prejudiced as to theilr normal
rights of partition except as an innocent party may elect to proceed

under the agreement pursuant to Section 873.960.
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404348 § 674.010

CHAPTER 5. COSTS OF PARTITION

Article 1. Allowance and Apportionment of

Costs of Partition

§ 874.010, Costs incurred for common benefit

874.010. The costs of partition shall include all disbursements or
expenses found by the court to have been incurred or paid for the common
benefit, including but not limited to the following:

(a) Reasonable attorney's fees.

{(b) The fee and expenses of the referee.

{c) The compensation provided by contract for services of a sur-
veyor ot other person employed by the referee in the action.

{d) The reasonable costs of a title report procured pursuant to
Section 872.220 with interest thereon from the time of payment or, if
pald before commencement of the action, from the time of commencement of
the action.

{e) Reasonable expenses, exclusive of attormey's fees, necessarily
incurred by a party for the common benefit in prosecuting or defending
other actlons or proceedings for the protection, confirmation, or per-
fection of title, setting the boundaries, or making a survey of the
property, with interest thereon from the time of making the expendi-

tures.

Comment. Sectlon 874.010 is a statement of the "common benefit"
rule applicable in partition actions. The listing in this section is
illustrative only, and the costs of partition include other expenses or
disbursements, of a like or different kind, found by the court to have

been incurred or paid for the common benefilt.
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& 574.010

Subdivision (a) continues tlie substance of a portion of former Sec-
tlon 796.

Subdivisio: (b} continues a portion of former Section 768. The
reference in the former sectlon to the fee allowed by the court "in its
discretion' is not continued since the fee must be a “reasonable sum'
putrsuant to Section 1023,

Subdivision (¢) continues a portion of former Section 768.

Subdivision (4) continues the substance of a portion of former Sec~
tion 794,

Subdivision {e) contlnues the substance of a portion of former Sec-
tion 798. The requirement of the former sectlon that the expenses be
pleaded is eliminated; the expenses are presented and allowed just as
other costs in the action.

Hote. Mr. Cooper believes that the fees of the referee should be

set out "to avoid uncertainty. Some judges allow the referee a statutory
fee on the value of the property based on the probate fee sections.”

404-361

§ 674,020, Interest on disbursements

874.020. Vhere disbursements have been made by a party under the
direction of the court, interest shall be allowed thereon from the time

of making such disbursements.

Comment. Section 874.020 continues the substance of former Section
801.
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404-362 § 874.030

§ 374.030. <Court apportionment of costs

874.030. ¢ cept as otherwlse provided in this article, the court
shall apportion the costs of partition among the parties im proportion

to their interests or make such other apportionment as may be equltable.

Comment. Section 874.030 supersedes the first portion of former
Section 796. It applies the principle stated in the former section to
cases where the property is sold as well as to those where it is divided.
The general rule stated in Sectlon 874.030 1s qualified by Section
874,040,

Although normally the costs of partition are apportioned in pro-
portion to the interests of tie parties, there may be cases in which
some other arrangement will be equitable. Where litigation for the
common benefit arises among only some of the parties, or where the in-
terests of the parties in all items, lots, or parcels of property are
not identical, the court may segregate the costs of partition to the
extent practicable and apportion a part among particular parties only.

Cf. former Section 796 {last sentence).

404-364

§ 824.040, Apportionment involving future interests

874.040. (a) The court may order that the share of the costs
apportloned to a future interest be paid by other parties to the
action or by the persons who are then the presumptive owners of the
future interest.

{b) Where the court orders payuent pursuant to thils section, such
payment is subject to a right of reimbursement, with interest, secured

by a charge upon the future interest.

Comment, Section 874.040 is new.
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404-365 § 874.110

Article 2. Payment of Costs of Partition

§ 274,110, Payment by parties

374.110. (a) The costs of partition as apportioned by the court
may be ordered paid in whole or part prior to judgment.
(b) Any costs that remain unpaid shall be included and specified in

the judgment.

Comment. Section 874.110 supersedes portions of former Section
796. While subdivision (a) requires payment by the parties, it should
be noted that, in the case of sale of the property, the proceeds are to
be applied first to discharge the costs of partition before disbursement
to the parties. Section 873.820.

Subdivision (b) requires the judgment to list only amounts remain-
ing unpaid rather than all amounts apportioned to the parties under the

former provision. See also former Section 798.

404-366

§ 374.120, lHonpayment lien

874.120. (a) The costs shall be a lien on the share of the party
specified.
(b} The lien provided by this section shall be prior to any other

lien on the share.
Comment. Subdivision (a) of Section 874.120 continues a portion of

former Sections 796 and 798. Subdivision (b} is darived from former
Section 769,
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404~367 § 874.130

5 374.130. Enforcement of lien

074.130. Upon application of a person entitled to a lien imposed
under this article and upon a showing of good cause, the court may order
a sale of the property before or after judgment for the benefit of all

lien claimants without priority among themselves.

Comment. Section B74.130 1s new. The remedies provided in this

section and in Section 874.140 are cumulative.

404-368

§ 874.140. Executlon to enforce judgment

874,140, A judgment for unpald costs of partition may be enforced
by the person entitled to the costs by execution against the share of
the party specified in the judgment or agalnst other property of the

party,
Comment. Section 874.140 continues the substance of a portion of

former Section 796, The remedies provided in this section and in Sec-—
tion 874.130 are cumulative.
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404~370 § 874.210

CHAPTER 9. JUDGHENT

§ 874.210. Persons bound by Jjudgment

374.210. The judgment in the action is binding and conclusive on
all of the following:

(a) All persons known and unknown who were joined as parties in the
action and who have or c¢laim any interest in the property, whether
present or future, vested or contingent, legal or beneficial, several or
undivided.

(b) All persons not in being or not ascertainable at the time
judgment is entered who have any remainder interest in the property, or
any part thereof, after the determination of a particular estate therein
and who by any contingency may be entitled to a beneficial interest in
the property provided the judge shall make appropriate provision for che
protection of such interests.

(¢) All persons who were not joined as parties in the action and
who have or claim any interest in the property which was not of record
at the time the lis pendens was filed,

(d) All persons clalming under any of the foregoing persons.

Comment. Section 874.210 supersedes portions of former Sections
766 and 787.

Subdivision (a) makes clear that all parties to the action are
bound by the judgment, including the heirs of a decedent joined pursuant
to Section 872.530 and unknown persons joined pursuant to Section §72.550.
Subdivision (a) supersedes former Section 766(1), (3) and the first
portion of former Section 787.

Subdivision (b} continues the substance of former Section 766(2).

Subdivision (c) supersedes the last portlon of former Section 787.
Subdivision (d) supersedes former Section 766(4) and the middle portion
of former Section 787.
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4504-371 b 374.220

§ £74.220). Persons not bound by judgment

B74.220. The judgment does not affect the interest of any person
who 1s not joined as a party in the action and who had an interest of
record in the property or part thereof at the time the lis pendens was

filed.

Comment. Section 874.220 is new.

lNote. Mr. Cooper states this section “'Ils bad. The court should
compel Joinder of all necessary parties and make an in rem judgment.
The title companies could not insure under the present proposed sec-
tion."”

Mr. Swift concurs.

404-372

§ B74.230. Holder of lien known to plaintiff

874.230, dotwithstanding Section 874.220, where a person having or
claiming an unrecorded lien upon the property or part thereof is not
jolned as a party in the action but the existence or claim of the lien
is actually known to the plaintiff at any time before entry of the
interlocutory judgment of partition, the judgment shall not affect the
interest of such person in the portion of the property or proceeds of

gale thereof allocated to the plalotiff.

Comment., Section 874.230 is new. It is intended to implement the
requirement of Section 872.510, making mandatory on the plaintiff the
joinder of all persons "actually known" to the plaintiff having or

claiming a conveyance of or lien upon the property or part thereof,
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§ 874,230

Sectlon 874.230 is an exception to the rule stated in Secticn
374.210(c) that the judgment binds all persons having unrecorded in-
terests in the property. It should be noted that Section 874.230 makes
the judgment not conclusive only with regpect to the share of the
plaintiff. The portions of the property allocated to other parties in
case of a division, or the entire property in case of a sale to a bona
fide purchaser, are free of the unrecorded interests.

Note. Mr., Cooper makes the same comment with respect te thils sec-
tion as he did to the previous section.

Mr. Swift ceoncurs.

404-373

§ 874,240, Effect of death or incompetency of party before judgment

874.240. (a) If during the pendency of the action any party dies
or becomes incompetent, the action shall not for that cause be delayed
or suspended, but the attornmey who has appeared for the party may con~
tinue to represent his interest, or the court may appoint an attorney to
represent his interest, uutil his heirs, legal representative, or
successor in interest have appeared in the action.

(b) No judgment is invalidated by reason of the death or Ilncom-
petency of any party before entry of judgment. The Judgment is as
conclusive against the heirs, lepal representative, or successor in
interest of a decedent as if it had been entered before his death.

(¢) An attorney appointed pursuant to this section shall be allowed
by the court a reasonable compensation for his services. Such compensation
may be taxed as costs against the share or interest represented by such
attorney and may be adjudged a llen thereon in the discretion of the

court.
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§ 874.240

Commpent. Section 874,240 continues the last paragraph of former
Section 763 and the fifth paragraph of formwer Sectlon 766, extending
some of 1ts provisions to incompetents as well as decedents.

Hote, The staff believes this section may be unnecessary in view

of peneral provisions relating to this subject. This is a matter to
which the staff is giving further study.

Mr. Swift notes that the reference to "heirs” in subdivision (a) is
too vauge; there is no indicatlion of how many or how determined.

404-374

§ 874.250, Effect of convevance before judgment

874,250, 1If, during the pendency of the action and before entry of
judgment, any co-owner conveys or transfers to another person his in~
terest or any part thereof, the transfer or conveyance shall be deemed
to have passed to the grantee the property or proceeds of sale of the
property allocated to the grantor or such proportion thereof as the
interest in the property so conveyed or transferred bears to the whole

interest of the co-owner.

Comment,. Section 874.250G supersedes the last paragraph of former
Section 766. The principle stated in the forwer section is expanded to
apply to the Interest of any co-owner, not siwply cotenants; to any
property rather than simply to land; and to sale as well as division of
the property.

Hote. ilr. Cooper believes this section should be restated. "The

transferred interest vests in the transferee subject to the effect of
the pending action.”

Mr, Swift agrees, suggesting: "said interest as transferred or con-
veyed is subject to the pending action."
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404~160 OPERATIVE DATE

OPERATIVE DATE; APPLICATION TO PENDING ACTIOQSNS

{a) This act becomes operative July 1, 1976.

(b) Subject to subdivisions {c), (d}, and (e), in the case of an
action commenced prior to the operative date, this act upon the operative
date applies to the action unless in the opinion of the trial court
application of a particular provision would be materially inconsistent
with the proceedings theretofore had or would substantlally interfere
with the effective conduct of the action or the rights of the parties or
other interested persons, in which case the particular provision does
not apply and the law in effect Inmediately prior to the operative date
applies.

{c) Code of Civil Procedure Sections 872.210, 872.430, and 872,710
do not apply to an actlon coumenced prior to the operative date.

(d) 1f, on the operative date, summons was issued but not served in
an action, service and proof of service may be made pursuant to the law
in effect immediately prior to the operative date.

(e) If, on the operative date, securities have been taken, lnvest-
ments made, or funds deposited pursuant to former Code of Civil Pro-
cedure Section 777, 788, 793, or 794, or a trust has been established
pursuant to former Code of Civl]l Procedure Sectlon 784, the trial court
retains jurisdiction as provided under the law in effect immediately
prior to the operative date. The trial court, upon reasonable nctice
and opportunity to be heard and If it appears In the best interests of
the parties and cther interested persons, may order that securitiles,
investments, or funds held by the county clerk be assigned, delivered,
or paid over to a trustee or agemt, or otherwise transferred from the

name or custody of the county clerk.



Civil Code § 1354 {amended)

1354. (a) Except as provided in Seetion-752b-0f-she-Code-of-Civil

Preeedure this section , the common areas shall remein undivided, and there

shall be no judicial partition thereof. Nothing herein shall be deemed to
prevent partition of a cotenancy in a condominium.

(b) The owner of a condominium in a condominiuwm project may maintain

a partition action as to the entire project as 1f the owners of all of the

condominiums in the project were tepants in common in the entire project

in the same proportion as their interests in the common areas. The court

shall order partition under this subdivision only by sale of the entire

condominium project and only upon a showing of one of the following:

(1) More than three years before the filing of the action, the project

vwas damaged or destroyed so that a material part was rendered unfit for its

prior use, and the project has not been rebuilt or repalred substantially

to its state prior to tke damage or destruction.

{2) Three-fourths or more of the project is destroyed or substanxializ

damaged and condominium owners holding in aggregate more than a 50-percent

interest in the common areas oppose repair or restoration of the project.

(3) The project has been in existence more than 50 years, is cbsolete

and uneconomic, and condominium owners holding in aggregate more than a

50-percent interest in the common areas oppose repair or restoration of the

project.

(4) The conditions for such a sale, set forth in restirictions entered

into with respect to the project pursuant to Section 1355, have been met.

Comment. Section 1354 is amended to incorporate the substance of former

Code of Civil Procedure Section 752b, which is repealed.
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Civil Code § 1355 (technical amendment )

1355. The owner of a project shall, prior to the conveyance of any
condominium therein, record a declaration of restrictions relating to such
project, which restrictions shall be enforceable equitable servitudes
where reasonable, and shall inmure to and bind all owners of condominiums in
the project. BSuch servitudes, unless otherwise provided, may be enforced
by any owner of a condominium in the project, and may provide, among other
things:

{a) For the menagement of the project by one or more of the following

management bodies: the condominium owners, a board of zovernors elected by
the owners, or a management agent elected by the owners or the board

or named in the declarations; for voting ma jorities, quorums,
notices, meeting dates, and other rules governing such body or bodles; and

for recordation from time to time, as provided for in the declaration,of
certificates of identity of the persons then composing such management body
or bodies, which certificates shall be conclusive evidence thereof in favor
of any person relying thereon in good faith.

(b) As to any such management body:

(1) For the povers thereof, including power to enforce the provisions
of the declaration of restrictions;

(2) For maintemance by it of fire, casualty, liability, workmen's
compensation and other insurance insuring condominium owners, and for bonding
of the members of any management body;

(3) For provision by it of and payment by it for mainterance, utility,
gardening and other services benefiting the common arcas; for employment of
personnel necessary for operation of the building, and leggl and accounting

services;
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{4) For purchase by it of materials, supplies and the 1like and Ffor
maintenance and repair of the common areas;

(5) For payment by it of taxes and special assessments which would
be a lien upon the entire project or common areas, and for discharge by it
of any lien or encumbrance levied against the entire project or common areas;

(6) For payment by 1t for reconstruction of any portion or portions of
the project damaged or destroyed;

(7) For delegation by it of its powers;

(8) For entry by it or its agents into eny unit when necessary in
connection with maintenance or construction for which such body is respon-
sible;

(3) For an irrevocable power of attorney to the menagement body to
sell the entire project for the benefit of all of the owners thereof when
partition of the project may be had under Section 782b-ef-ihe-Cede-of-fivil
Preeedure 1354 , which said power shall: (i) be binding upon all of the
owners, whether they assume the obligations of the restrictions or not; (i1)
if so provided in the declaration, be exercisable by less than all (but not
less than a majority)} of the management body; (iii) be exercisable only after
recordation of a certificate by.thcse who have power to exercise it that said
power is properly exercisable hereunder, which certificate shall be conclu-
sive evidence thereof in favor of 2ny person relying thereon in good faith.

(c) For amendments of such restrictions which amendments, if reasopable
-and made upon vote or consent of not less than a ma jority in interest of the
owners in the project given after reasonsble notice, shall be binding upon
every owner and every condominium subject thereto whether the burdens thereon
are increased or decreased thereby, and whether the owner of each and every
condominium consents thereto or not.
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(d) For independent audit of the accounts of any management body.

(e)(1) For reasonable assessments to meet authorized expenditures of
any management body, and for a reasonable method for notice and levy thereof,
each condominium to be assessed separately for its share of such expenses
in proportion (unless otherwise provided) to its owner's fractiomal interest
in any cormmon areas;

(2) For the subtordination of the liens securing such agsessments to
other liens either generally or specifically described.

(f) For the conditions upon which partition may be had of the project
pursuant to Section ¥52b-ef-the-Code-of-Civii-Procedure 1354 . Such right
to partition may be conditioned upon failure of the condomlnium owners to
elect to rebuild within a certain perlod, specified inadequacy of insurance
proceeds, specified damege to the building, a decision of an arbitrator, or
upon any other reasonable condition.

(g) For restrictions upon the severabllity of the component interests
in real property which comprise a condominium as defined in Section 783 of
the Civil Code. Such xestrictions shall not be deemed conditions repugnant
to the interest created within the meaning of Section 711 of the Civil Code;
provided, however, that no such restrictions shall extend beyond the period
in which the right to partition a project is suspended under Section 752%

of-the-Code~of-Civil-Precedure 1354 .

Code of Civil Procedure §§ 752-801 (repealed)

Chapter 4 (commencing with Section 752) of Title 10 of Part 2 of the

Code of Civil Procedure is repealed.

Comment. Sections 752-801 are replaced by Title 10.5 {commencing with-
Section 872.010) of Part 2.  The text of the repealed sections and their
present disposition is set out in the Appendix.
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Code of Civil Procedure § 801.13 (amended)

801.13. 1If the court orders a sale of the property or a partition
thereof, the same shall be made in accordance with the provisions of

€hapter-4; Title 19y 10.5({commencing with Section 872.010) of Part 2 ef-ike

€ede-of-Civil-Precedure , except that +-{al--UThe-eouri-may-appeini-ene
refevee-ingtend-ef-thveey-and-{b) proceeds of sale belonging to unknown
defendants or defendants whose ildentities or wheresbouts are unascertained
shall be paid to the public officer who is the custodian of the funds
collected on such public improvement assessments, bonds or certificates of

sale, to be held by him as in like instances of collection.

Comment. Former subdivision {(a} of Section 801.13 ie deleted since
the general partition law provides for appointment of a single referee. See

Section 873.010.

Revenue & Taxation Code § 3965 (amended)

3965. If the court orders a sale of the property or a partition there-
of, the same shall be made in accordance with the provisions of chapser-ly

Title 105 10,5 (ccmmencing with Section 872.010) of Part 2 of the Code of

Civil Procedure, except that «

{a)--The-eouri-pay-appoint-one-referee-ingtead-of-shreey-and



¢b}-Preeeeds proceeds of sale belonging to unknown specilal assessment
owners, oOr persons claiming an interest 1n said special assessments, shall
be paid to the treasurer, to be held by him as in like instances of collec-

tions by said treasurer of special assessments.

Comment. Former subdivision (a) of Section 3965 is deleted since the general
partition law provides for appointment of a single referee. See Code Civ.

Proc. § 873.010.

-Ba



CAPPENDTITX

Code of Civil Procedure § 752 {repealed)

53 “umaqm«naP\ALL

them have an estute of 111‘;Lr:tunce, or for lile or JncK or for yeass, or when real property is | IN

subject {o a life cstale with remaindzr over, an action may be brought by one or more of such

©personst or, where propenty is subject do o ife estate with renminder over, by the life tenant, 1| STRIKBOUT

‘or wlhere real property is sublect to a len on a parity with thet on which the owner's title is
R wxr bss g1, : ¥ i emeyrtiEd

Comment. 'The portion of former Section 752 that specified the

interests in real property entitled to maintain a partition sction is
contimied in Section 572.210. However, the provision enabling parti-
tion by the owner of a llen on & parity with that on which the owner's
title is based 12 not contimued. It had extremely limited application
and represented & departure from the general rule that only substantisl
interests In property may compel partition.

The pnrtion of former Béctian 752 that provided a standard for sale
or division of property in & partition action is superseded by Sections

872.810-872.830.



Code of Civil Procsdure § 7228 {repen.ed)

PEFIEHR RO st iy vt 4 # h ”
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mure ;tlh,‘]! c-n-lc>\uxsa-:'s for & perliuns terenls or jncase prition eannat be Tad withou! prea )
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projudice 10 the owneis, Tor the e chereal, and pautinon of the proceads according to the

respective interests of the perhes, QTRfKEm

Inall moch awctivas the proyisions of this chapter shall

Comment. The portion of former Section 752a that specified that the
co~owner of personal property is entitled to maintain a partition action
is continued in Section 972.210. The portion that provided a standard
for sale or division of the property is superseded by Sections 872.810-
872.830.

The second sentence of former Section 752a is continued in Section
872,020,

The third sentence of former Section 752a is coutinued in Section
872.250.

Code of Civil Procedure § 752b {repealed)

Fodbr

defined in Section 1350 of the Civid Code, an action may be brought by one or more of such
persons for partition thereof by sale of the entire project, as il the owners of all of the

condominiums in such project were tenants-in-cominon in the entirte project in the same HLL
proportion as their interests in the common areas, provided, however, that a partition shall be -
made only upon the showing that (1) three years alter daruage or destroction to the project }l)
which renders a wnaterial part theren unifit for Hs use prior thereto, the project has not been I

rebuilt or repaired substantially te its state prior lo its damage or destruction, or (2) that
three-fourths or more of the project has been destroyed or subsiantially damaged, and that QTR’ ﬁfm
condominium owners holding in appregate more than a 50 percent interest in the common

arcas are opposed to repair or restoration of the project, or {3) that the project has been in
existence i excess of 50 years, that it is obsolele and unecenomic, and that condotninium
owncrs holding in aggregate more than a 50 percent interest in the comimon areas arc
opposed o repair or restoration of the project, or {4} that conditions for such a partition by
sale set forth in restrictions entered into with respect to such preject, pursuant to the

Comment, Former Section 752b i3 continuved in Civil Code Section 135L.



Code of Civil Procedure § 753 {repealed)

353
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-7 whether such persons are knswn or wnknown, musi be set fertl in the camplaint, as far as |
knowit 10 the pluintiff; and if on= or more of tle parties, or the share or gquuntity of interest of
any of the parties, is unknown to the plaintifl, or is vacertain o1 contingent, or the ownership:

of the inheritance depends upon en excoutory devise, or the femander is a sontingeni

Comment. The first portion of former Saction 753, requiring that
the interests of zil peraous in the property be set forth in the complaint,
is superseded by subdivision (c) of Section B72.230. The last portion of
former Section 753, requiring that the complaint set forth additional

information as to partier who are unknown or whose interests are uncertain,
is continued and broadened in Section 872.520. '

Code of Civil Procedure § 753.1 {repealed)

ALL W

both, it shall not be necessary to name as patties defendant persons whose only interest in the ‘STNKEWT
property s that of & lessce, royelty-owner, lessor-owner of other real property in the ,
comsnunity, unil or pooled arca, or working intercst owner, or persons claiming umderiany of

Commpent. Former Section 753.1, msking it unnecessary to name
ag defendants certain persons owning cll and gas interests, is con-

tinued 4n Section 872.540. *



Code of Civil Procedure § 754 {rzpealed)

Comment. Former Section 754 is supermeded by Section 572.510.

Code of Civil Procedure § 755 {repealed)
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the recorder ni' the county, or of the sevesal counties v,_-inch ihL.'j‘.\t[}pi‘.FSy 1% ;Ii!ht::!d{hi ‘

notice of the pendency of the action, conlaining the pames of the purltlcs isu f;;{;: l;::\:i";c "
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Comment, The portion of former Section 755, placing jurisdiction

over partition actions in the superior court, is continued in Section

872,110. The portion of farmer Section 755 relating to the lis pendens

is continued in Section 872, 250,

Code of Civil Procedure § 756 (repealed)

oo g e ontt-a-desorintor) i/ ) I

dcfc.ndams in the compiaint, and when it shows that some person has or claims an interest il:l SIRIKE our’
or licn upon the property whose nante is unknawh to the plaanbifl, the summons must also be

| P Y “
JOUATRTIVFRIT iy v~y RLLTRAR LT LLIaa=Y &

Comment. Former Section 756 is superseded by Section 872.310.

g



Code of Civil Procedurs § 757 {reperiec)

i . . ALL
- affidavit, the summons may be scrved on such unknown party by publication. Whey ﬂTQtK&UU?'
; publication s made pursuant to this section or ay 10 a E:n{)wn party, pursvant to Section
. b BBttt ooty b e e et

Comment, The first mentence of former Section 757 is superseded by

Section 872.310. The second sentence of former Section 757 1s auperseded
by Section 872, 300,

Code of Civil Procedure § 758 (repealed)

° e ; ; s
the complaint. Otherwise, lie must controvert such of the alfegations of the complaint as he
docs not wish to he taken as admitied, 2ad must set forth bis estate or interest in the 'g KEWT
properly, and if he claims a lien thereon must state the date and character of the lien and the 13 1R)
- amount remaining due. and whether he has any additional securly therefor, and if so, its

L ¥ I = - L R 3 " s
iriurerdontent it he-frris-to-theirse-anelr AL STty s tbreedeered 'I.U)

e

~ P

Comment, The first sentence of former Section 758 ia not continued;
the consequence of the failure of a defendant to answer is covered
generally in Sectilon 431.20.

The portion of the second sentence of former Section 758, requiring
the defendant to controvert material allegations of the complaint and
to allege his interest in the property, 1is continued inm Section 872,410,
The portion of the second sentence, requiring the defendant to state
information relating to any lien he may have, is continued in Section
872.420,



Cade of Civil Procedure § 759 (repsaled)

(')
%M%{W*ﬁm&%mm
may be put in issue, tried, and determined in such action; and when HAJ\
a sale of the premises is necessary, the title must be ascor tained by Iy
proof te the satisfaction of the court bofore the sale can be ordered;
except that where there are several unknown persons having an inter- g TR KEO“'}_

ent-in—the preperty—theirrighty-mey-be-sonsidored-torathor inthe-
-aem-nﬂﬁ-&s—lmwee%&emm "

N

Camment., The porlion of former Section 759 that provided for the
detarmination of the rights of the parties is continued in Section 872.610.
The portion thet required ascertainment of title in case of & sale of the
property is superseded by Section 872.620, requiring ascertainment of
title generally to the exlent necessary to grant approprilate relief. The
portion that permitted considerstion of the rights of unknown peraons

together is continued in Section B72.6M0.

Code of Civil Procedure § 760 (repealed)

60,

- Wmnever—mm
jon of the Court, impracticable or highly inconvenient io make a coms-
plete partition, in the first instance, among all the partics in interest,
the Court may first ascertain and determine ihe sharcs or interest > HLL

respectively held by the original co-tenants, and thereupon adjudge N/
and cause a partition to be made, as if such original co-tenants were
the parties, and sole parties, in interest, and the only parties to the FSTRIKEOMT
action, and thereafter may proceed in like manner to adjudge and
make partition separately of each share or portion so ascertained
and allotted as between those claiming under the original tenant to
witerr—the—same—shell-havebeer-w-set-—apart—or-mey-alow-them-to

Comment., The substance of former éection 760 ias continued in Section

872.730.



Code of Civil Procedure § 761 {repemled)

Cﬁ:ﬁ:ﬂﬁprwnvﬁr+hEﬂawnﬁr&nnrﬂﬂﬂe1we1nﬂ3ﬁﬁﬂﬁﬂg4hwﬂﬁahh*~
cumbranees of record upon such real propoerty, or any part thereof,
which existed and were of record at the time of the commencement
of the action, wuwd the persons holding such liens are not made parties
to ihe action, the court must cither order such persons to be made
partics to the acticn, by an amended or supplemental complaing, or
appoint a reieree 1o ascertain whether or not such liens or incum-
brances have been paid, amld if not paid, what amount remaing due
thereon, and their order among the Hens or incumbrances severally
held by such petsons and the parties 1o the action, and whether the
ﬁﬂHﬂEE4%%%HﬁHFL&h&4heHﬁﬁhEwkha%%*%ﬂﬂ@dﬁﬁﬁﬁﬁhﬂﬁﬂﬂﬁqbﬁﬁ&

A

n
SmkeouT

camment. Formsr Section 751 is superseded by Section 872.630, providing
for the datermination of the status of cutstanding liens to the extent

cegsary to grant appropriate relief.

Code of Civil Procedure § 762 (repealed)

reasonable time previous fo the day for uppearance before the
referce appninted as provided in Hection 761, on ench persen
having outstunding iens of reeord, who 15 net 2 party to the
action, io appear beforc the referce at o specified time nd
place, to make piroot, by his own allidavit or otherwise, of the
amount doe, or o beeonwe due, contingently or abselutely
thereon, The motice shall be served in the manner provided by
law for the serviee of o smnmons 1o s civil action, but, if servy-
iee cammnot otherwise be made with the exercise of reasonzble
ditigence, serviee may be nunle by pabliation or notiee to his
agents, under the direction of the conrt. in surk manner as
may be proper. The report of the referee theregn must be
mwade to the eonrt. and must be conlimmed, modified, or get

ALL 1

STRiKEOUT

A & —

Comment. Former Section 762 is superseded by Section 872.630, pro-
viding generally for the referse's procedure and euthorizing issuance of

process in support thersof.



Code of Civil Procadurs § 763 {repealed)
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sitbaied Gatd s i !
die to the swners or whers property = sabeot o o Dle astate |
and the repiaieds s oooewlingent ramaidios The eourt by /

Vet eaniitel beopiiede wilne & ERITTHIR

gand 1 tite Didter cise snnsn oeder the ale rierest aiherwise,
wpen whe requizite praods betng wade it aot order 2 partben
aerording 1o the vespeetite rictis of Ua parocs s peaerlained
by fhe court, ael appainl thre rebe ves therelor, atd ust o
dexignate the wortion 1g eoutin undoadel forothe cwners
whose indoredts renigin wakaewn, or ars not ascertained ; ar the
eourt roay with the consent of Lhe parties appeint one referse
instepd of threo, awl he, whea appeinted, hue all the powers \

and oAy perforn all fhe dulies pequiret of three referees; and
the coure npteh appeint as relree GUY persen or petseny to
whose appaintment all the perties heve ewmented, provided
that in the ease of gn fncompetent ar miner party ibe daly Y
appointed goardian or conservaior or guardion al Bem of
said defendatit may se congent, and provided furiber that no
nerson shall be appointed ag 1eferee who is a clerk of the conrt //_} L /\
or deputy elerk, or partter ar employee of the judge, or person

related te the judge or to his wif{e within the third degree, or

who is married to a relative of the judpe within the third

degree, or who owns any interust or estate in the property.

Where the property or ap inferest thercin i subjeet to an / /u
express trust the conrl, notwithstundinz the foregoing provi-
siong of this section respenting nroperiy subjeet to & life estate
and contingent remeinder, may but shall not be required to r
order a sale thereof: and in the event of either a partition or
sale, the property or proceeds of sale allotted to the trustee —
of such express trust shall be held by hine upon the irus g TR! K L—_-OQT’
therein stated, and no Turther action by the eourt pursnaut to
Section 781 of this acde shall be required.

When the sile of an ineorporated eity or town is ineluded
within the exterior boundaries of the property to be parti-
tioned. the court sost Jireet ihe referces to survey and ap-
pralse the entire property te he partitioned by sctual lots and
subdivisions then existing in the actoal posscasion of the seversl
tenants o common, cxclusive of the value of improvements
thereon, first setting apart necessary portions of the property
for ways, roads and sireets, as in Section 764 provided, and to
report such survey nnid separat~ appraisement on each lot and
subdivision to the court.

The court may confimm, clenge, modify, or get uside the ro-
port in whole or in part, and, «f oeeessary, appoint new
refereea,

When, sfter the fnal eonfirmation of the report of such
survey and aporaisement, Hoapoears by evidenee to the satis-
faction of the comri that en equitabis partition of the whele
property i impracticable, and a sale of the site of sueh city
or town, vr any partinn thereof, will be for the hest interests
of the cwners of the wholr property, iU must order a sale
thereof ; provided, that within 671 days thereaftor any tenant
in raramon or tenants in sovnon, having tuprovemonis ceected

om wny town ar eity lot or subidivision included in such oraer
of sule, shall bive the prioe eirhl to purchase the same st auch
gppriaized veloallon, and may ooy into eourt the amount eo

appraised 2 the vabue ihersof, and apon sech payment the

-



-}:u!l‘ bbb m \u;.,“u!-.u‘l bt wsagds rofeno !. !iﬁiﬁii igp s“e'& let
af sehdivisies o P aad e severats to sueh purehaser or pur-
vhiasers sued further proceeding shall then be had ag to the
rendiiider 6l the property, and the oney so paid to the conrt,

as by this chapter provided,
. during the pendency of he action, avy of the parties /?LL

die, or beeune iosane, or otherwise incompetent, the proceed-

ings shall not for that cunise be delayed or suspended, but the } ﬂ)

attorney whoe has appeared for suel party may continue to

represent suell iuterest; and in case any sueh party has not

appeared by an attorney, the conrt must appoint an attorney g ‘!—
- o represent the interest which wag held by such party, until TP( Kgoa

his betrs or legal representatives, or suecessors in interest, shall

have appesred in the action; and an altorney so appeinted

nust be albewed by the court 8 reasonalle compensation for his

serviees, whicl may be tuxed as eosts against the share or inter-
¥

Conment. The portion of former Section 7563 providing for division ofl
property in partition as a general rule is continued in Section 872.810,
The portion that provided for sale of the property if division could not be
made without great prejudice is superseded by Section 872.820, providing
for sale where sale would be more equitable than division. The portion of
former Section 763 that required sale of the property in case of a life
estate with contingent remainder is not continue&; the general p;oviuiona

governing manner of partition control. See Article 3 (commencing with

Section 872.810) of Chapter 3.
The portion of former Section 763 providing for appointment of three

referees as a matter of course is superseded by Section 873.010, providing
for appointment of one referee ns a matter of course. The portion that
provided for appoiniment of one referee with the consent of the partles is
superseded by Section 872.030, providing for &ppointment of three referees
with the consent of the parties. The portion requiring appéintment of any'
person all parties have agreed to and authorizing the guardian of an
incompetent or minor to so agree i1s continued in Section 873.040. The
portion of former Section 763 disqualifying certain persons from acting as
referse 1s continued in Section B73.050.

The portion'of Section 763 requiring aesigh;tion of a portion of the

property to remain undivided for owners whose interests remain unknown 1s

contimued in Bection 873.270



Toe second prragreph of former Section T3 1

]

continued in Section

The substance of the third, fourth, and Fifth paragraphs of former
Section 763, relating to partisfon of progerty which includes the site of

an Incorporated city or towa, is not zontinued because it 1s ohsolete,

The s3ixth paragraph of former Zect.en 763 is continued ir Saction

87k, 2k,

Code of Civil Procedurs § 764 [repeaied ;

164

P ‘

‘ s~ a it e
aliot the several portions thereof to the respective partieys, guatity
and quantity relatively considered, according to the rospective rights
of the partics as determined by the court, pursuant ic the provisions
of this chapter, designating the several portions hy proper landmarks,
and may emmploy a surveyer with the nuecessary assistants to qid them.
Before making partition or sale, the reterees miay, whenever it will
be for the advantage of those interested, set apart s portion of the
property for a way, road, or street, and the portion so sot apart must

not be assigned to any of the parties or soid, but must remain an open ’4 A /\
and public way, road, or street, unless the referees shiull set the same
apart as a private way for the use of the parties inlerested, or some / /lJ

of them, their heirs and assigns, in which case it shall remain such
private way, Whenever the referces have laid out on any tract of 8 _

land roads sufficient in the judgment of said referces to accummodate TE; Kka{ 7—
the public and private wants, they must report that fact to the court,
and upon the confirmation of their report all other roads on said tract
cease 1o be public highways., Whenever it appears, in an action for
partition of lands, that one or more of the tenants in common, being
the owner of an undivided interest in the traet of land sought to
be partitioned, has sold tc another person a specific tract by metes
and bounds out of the common land, and executed to the purchaser
a deed of conveyar~, purporting to convey the whole title to such
specific tract to the purchaser in fee and in severaity, the land de-
seribed in such deed shall be allotted and set apart in partition to
such purchaser, his heirs or assigns, ur in such othor manner as shall
make such deed effectual as a conveyance of the whole title to such
segregated parcel, if such fract or tracts of land can be so aliotted or
set apart without material infury of the rights and interests of the
other co-tenants who may not have joined in such eonvevunce, In all
cases it is the duty of the referecy, in making partition of land, to

10w
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tiie shore of rach codenant, 50 o5 o sobiree as B oas practicable
the Lrmcovements made by sueh co-cnant gpon the property, and
the value of the improvements made by the tenants in common must
be exciuded from the veiuction in making the o lotiments, and the
Iand must be velued without wmid tn stie h zm;nowmnnu in case

ALl 0
STRIKEOUT™

Comant. %The porizon of feriesr dection TH4 that provided for division

of the propriy by the referee in sccordance with the rlghts of the parties

(f‘!

ig continued in E2cticon 872,210, The portion reiating to employment of &
surveyor ls conhinued in Section 373,130, Th: goriion relating to designa=
tion of the divided portions by landmarks is not continved because it is
obsolete. The portion of former Section 764 that provided for designation
of public and privete ways is superceded by Section 873.090, making com-
paerable provision .

‘The portion of former Section 764 that provided for division in such a
manner as to effectuste pricr purported conveyances is continued in Section
873.230,

The portion of former Seciinn 76k thati provided for division in such a
manner &s to allocate improvements to the parties making the improvements

1z continued in Section 73,220,

Code of Civil Procedure § 755 {repealed)
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-procsedings. geoiy-
Ing therein the manner in which they executetl their trust, and de- }q LL I
scribing the property divided, and the shures allotted to each party,
with a particular description f sach share, Any party to the action, STR! KE&H_
after giving at loast ten dave’ noiice in wrl ting to the other parties
thaﬁnﬁeqﬂﬁ*aw%#uaﬁﬁyyﬂ%hﬁhﬂﬁeﬂaeﬁ#ﬁ4&>ﬁeuﬂﬁﬁ~nuﬁm~ﬁ«r

Comment. The first sernience of former Section 765 is continued in

Section 873.410. The sccond sentence is continued in Section 873.420 (a),

wlle



Code of Clvil Procedure § 796 (repealed)
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appoint new refecees. Upon the ropard G confivead, judsiaent wimst be rendered that such
partition be effociug! forevar, which jodenent is binding and eonclusive,

Lo On all persens nanizd ws partiee o the setion, and foede lepa! representatives, who have
at ihe time any intetest i the property dividedt or any part theres!, as owners in fec or as
fenants for I or for verss, or s oathiod o 1 resorsion, romainder, ar the inheritance af
such praperiyy, or sny povi thoreof, after the deteraineton of 4 parhicnlar estate iherein, and
who by wuy continzenry may G2 eniiflcd (o r benafisiad interesi i hie property, or who have ‘IR
20 BHLTES I 20V A shasc thereall oy tepants, for vesie or for life ﬁj‘"

2. On all porstng 20t 3 budieg 20 tie me said Judsment s entered, who have any interest
m the propesty divided, or any part tiervol as estitled to the reversion, remainder or the

itheritance of such proverty, ar rey ;o thoreof, anar the determinaiion of a particular estate N"

thercin, and wito by any continoencs mey be eoitird io 2 benchiciz] interest in tie property;

©provided, that fn cose woie vas bene pnce amder the providens of diis chipler the judgment
shall provide for keepingy Sunct the share of the presesds of smd sale, 10 which said party or
parties not in being at 1ha time arc o may b entitled until such Hrie as such parly or partics
may take possession thereof :

3. On all pesstus interested in the property, who may be unknovn, to whom notice has
been given of the action for partiticn by pebiication;

4. On all wiher persons clatmivng {rom such parties or persons, or either of them.

And no judgment s invalidated b reasen of the death of any pariy hefore fisal judpment
or decres; bul such fudgnient or decree Js as conclusive against the heirs, legal representatives,
or assigns of such decedent, as i5 8 hud heen entercd kefors his desth,

If during the perdency of the wction, and before finul judgmcat therein, any of the
cotecnants lay conveyed 1o cnother persom his dnlerest, or sy purt of his interest, such

- conveyanee, whatever its form, sl De deemed to have passed 1o the grantee any lands
which, after its execuiion, may have bzen sl aside te the pruntor in severaity, or such

“propoviiomtcirderestrstoh-tar sttt roeyreiear et o-theewh oleinterestot

P L

Comment,. Thz firct sentencs of former Section 766 1s superseded by
Section 873.420{bj. The introdnctnry wmortion i3 ruparseded by Section
873.420(c}. subdivisions (1)-/h) zre contiruei in Section B74.210

with the exceptisn of the ilust purtdon of subdfvision {2) relating to
preservation of the chare of parties~ sot in baing, which 1s superseded by
Section 973.550(b).
The poragraph of former Suction 766, relating to the effect of a
Judgment on personc who dle or become irncowpatent, is continued in Sec-
Ctlon B7h.2L0, The las: pairegraph, velating to the effect of the Judgment

in case of a conveyanze, is continusd in Epetion A7, 250,



Code of Civil Procedurs £ 767 ¢
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Camment, The subsiance of

tormer Suctlion 767 is continued in Section
873,320,

Code of Civij pr
i%ﬂ%;
%(‘ Ly :uun: u‘.

L San \|l LAY 'll.’i RERRLY S ,N
his assistants, when employed, must be ascertained and allswed hy

the Court, and !:he amoiit thereof, together with the fieg allowed SmJHEt?UT
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Comment. Former Section 765 iz continued in substance by Sections

874,010 {costs incurred for the cemmon benefit) and 874,030 {court apportion-

ment of costs), providing for eguitabls apportionment of the fee and exXpenses

of the referee and surveyor.

Code of Civil Procedure § 769 (repseled)
F60-

——— e, FRE Hen-is-om-ur-tincivid
s e o Bt il
ﬂfl irbapapt-aaratade—-ad go3 bt d £ a1y

L T -y PP 1
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made, shall thenceforth be a {‘hd! oo onfy on the qhars* amn'*ned to Quch KDl

eafopanepebe-attel-Hep-
Camment. Former Section 759 1s continued in substance by Sections
873.260 {liens) and 874.120 (nonpayment lien), providing for continuation

of & lien on the share of a party but meking the lien subordinate to other

liens for costs of partlcion.
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Code of Civil Procedure § 770 (reqaa.fﬁ*_j_
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Comment.. The substance of {orm=r Section 770 is continued in Szetion

873,845,

Code of Civil Procedure § 771 {repealed)

~+1,
Gﬁﬁ:fﬂﬁ&f%ﬁa¢£-hr»aqkh{ﬂ;eﬂeaﬂ&*%#auﬁva ePHpqrﬁ*r4*~f¢
plied under the direction of the court, as follews:
1. To pay iis just proportion «f the general costs of the action: /‘? L)
2. To pay the costs of the reference;
3. To satisfv and cancel of record the several liens in their order STp IKEDT
of priority, if entitled to priority over the Hen under which the own-
er's title was oblained, by pavment of the sums due and to become
due; the amount due to be verified by aflidavit al the time of pay-
ment;

Comment. The substance of former Section 771 is continued in Sectien
873.820 with the exception of the portion of subdivision {3} which provided
for determination c¢f the smount due by verified affidavit, which is not

continued.

Code of Civil Procecurs § 772 {repealed

own

j—-—-— VW&*&%—&&M& Hés—a—keﬂ-&pen—
ment of the amount of such lmn the Court may, in its d:scretlcn, (] - ;
order suc,h swurttses to be ext 1auqtﬂd before a dzstmbutaorv of the pro~ L\’TRI KKO M?N
a—just-doduation-to—be-made—from—the
Mﬂt—a&-&h&-&amﬂ—uhwmpﬂ&y,—eﬁ-mm—ﬂaﬂeef-—

*c

Comment., The substance of former Section 772 is continued in Section

873.830.
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Code of Civil Procedure & 773 {renealad)
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securitios 1oken by the rolerces, nroany part theres?, must be dige &

tributsd by Ahens 9 the perons entitied thereto, whenever the Comuet ﬂ N
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Comment. The first sentence of former Section 773 is superseded by
Section B73.810. The second sentence, providing for deposit of proceeds
in court if ro direction is given, is unot continued; a direction will be

given in every cage under Seation S72.810.

Code of Clvii Procedure § 774 (repealed)

to persons who are parties to the action, whether known or unknown,
are paid into courts, the action may be continued as between such [ LA U
parties, for the determination of their respective claims thereto, which
must be ascertaited and adjudged by the court. Further testimony 3Ty }{EOL{T
may be taken in courf, or by a refereo, at the diseretion of the court,
and the court may, if necessary, reguire such parties to present the

! . , by pleadi . o o

Comment.. Former Sectlon 774, providing for & continuance for determinae-

tion of claims to proceeds, is not coutinued because it is unnecessary.

Code of Civil Procedurs § 775 (repealed)

- -
o,
a s 1 r i 3 ™ Al s 1 &
(Arispipa—pi—apipreahotysuade-By-patoscei—Hader-thischmrter

mu~t be made at public aoction to the highest bidder, upon notice
riven in the manner required for the sale of real property on execu-
Liom unless in the optioon of the court 16 would e more beneficial
to tie pariies interested to scll the whole or some part thereof at
private sale; ihe court may order or direct =ich real propoerty, or any
part thereof, to be sold at either public auction or private sale as the
releroe shall judge to be most beneficial to all parties interested. If
sold al public auction the notice must state the terms of sale and if
the property or any part thereof is to be sold subject to a prior es-
tate, charge or lien, that must be stated in the notice. If the sale is

HIL
IN

STRIKECUT

grdered made at either public & rivate sale, the sale at
PR B -5 conducted-in YRRt in-pRiateaale
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Camment. The poriion ol larrer Sszciion (7 proviaing for sale al
public or private salc as wil. be more brnofinial Lo wh2 pariles 1s con-

tinued in Section 873.%20., fThe portion of former Section 775 ihat pro-

n

A

vided for partial public ani partial private sale is continued in Sectlon
873.530.

The portion of lormer Section 775 providing for notice of public sale
in the manner required for sale on exscution is continued 1n Ssction 873.640,
The portion prescribing the contents of the notice is superseded by Section
373.650.

The portlon of former Sechion 775 requiring the conduct of sales at
private sale to be in the manner of private sales of estates of decedents
is continuad in substance in Section 873.680, which adopts relevant portions

of ithe Probete Code.

Code of Civil Procedurs § 776 {repealed}

JF%%&:(hh ) | —

may be allowed for the purchase money of any pertien of the premises

of which it may direct a sule on credit, and for that portion of which j TR; £

the purchase money is reguired, by the provisions hereinafter con- K odT
I i : - [ i ﬂ&!lB,‘*ﬂ!

partiesout-of-the-Stater

Caomment, The portioﬁ of former Section 776 suthorizing the court to
direct the terms of credit for a sale is continued in Section 873.630. The
portion providing for investment for the benefit of unknown owners, lnfants,
and the like iz superseded by Section £73,810, granting the court full

authority over the disposition of the procecds of sale.
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Code of Civil Provedurs 5 777 {renoslc g}
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( N e e et e The
PF&H“F¢4%%¥—HAw“Hﬂ%ncﬁﬂnﬂhﬁ“ﬁ-' afd-other-scerwibicsfor-the
whole, or convenient poction: of the purchase money, of such parts
of the progerty as ape divected by the Court to be soid on credit, for
the shares of any knowe owner of full arre, in the nane of such owner;
an:d for the shares of an infunt, in the name of the puardian of such
Anfanti-and-boother-shuses-in-dbe Bame-oi-the-Cladk-ol-the-Cotity—
BRI OeESaRE-H-aHaee

NNy,
SreigrouT

Comment. The nertien of former Section 777 providing for collection

of the security hy she referee i3 continued in Section 873.750. The portion

that specified in whose name the security is to be taken is not continued
because it is unnecessary. The portion providing for taking security in
the name of the county clerk 15 not continued because it is inappropriate

under modern conditions.

Code of Civil Procedure § 778 (repeuled)
&=

-

tate has been sold. is entitled {0 receive such sum as may be deemed AL/

a reascnable satisfaetion for such estate, and which the person so

entitled may consent Lo accept inziead thereof, by an instoument in gm! ‘{fﬁﬂ{ 7_
writing, ﬁli.d with tho le‘l oi toe Court. Upon the {iling of such

“hark Lortdsoitie-in-tho-grnutes-af-Hre—Cotrd—

- v Rl

Camment. Former Section 775 is not continued., The provision for a

presale astimate of' Lhe value oi a tenency is inappropriate under modern

condltions.
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Code of ivil Procedure § 779 {repealed)
i
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riven, N, saaod crterod ne provided in the 1ast saction, at or before
a judement of sale i rendered, the Cort must ascertatn and deter- H/J‘ N
mine what propcrtion of the proceeds of the sale, after deducting { STRIKEAOUT
expenses, wili beoa it and reasonabie suin to be allowed on aceount
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Compent, The substance ~f former Seetion 779 is centinued in Section

373.850(a).

Code of Civil Procedure § 782 {repeaied)

i SB "
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Comment. The substance of former Section 750 is continued in Section
873,810, providing for court order for the disposition of proceeds for the

benefit of the persons entilled to then.

Code of Civil Procedure § T8l {repealed)

s

&4_31 P P2 ik ] PN TP PIV- |

(memil-enuosaivgloa—when-t-appears-that-ahy-persnnmtd-eyened
or contingent future right or estate in sny of the property sold, the
court must ascertain and seitle the proportional value of such coin-
tingent or vesled right or estate, and must direct such proportion of
the proceeds of the sale To Lo invested, seeured, or paid aver, in suceh
manner a8 to protect the righls and interests of the parties; or
where property is subject to o Iie ostate with remainder over, the
court may direct the entire procecds of the sale of cuch interests
e be paid to a trustec to ba appoinfed by the court, upon sectrity
satisfactory to ihe court, to be invested and reinvested, the income
thereof to be paid to the Jife tenant and the corpus of the trust estate,
upon the ferminafion of 1he life estate, to be defiverad or paid to the
remaindermen as in the decree determined; and the court shall retain
jurisdiction for the settlement of the accounts of such trustee and in
-sil—meticns-PeeessaFEy for—the—propes—adrnistiation ettt

ALL 1D
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Oomment,  Thy Tipss nsortior of former Geclion 781, relating io protece
tion of the rights <f persong having vesied or contiugant future interests,
is centinued in Section 873.850(b}. The laust porticn of former Section 781,

relating -to treatment of a 1life estate, iz superseded by Section 573.850{c}.

Code of Civil Frocedure 3 752 {repealed;

M
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Comment., 'The first porticn of former Section 782, requiring that the
terms of sale be known at the time of sale, is continwed in substance in
Section 273.550, providing that the notice of sale contain the principal
tarms of sale. The last portion, requiring that separate farms or lots be
gold separately, is superseded by fection 873.5620, which provides for
geparate sale of known lots or prreels uniess the interests or rights of the

parties will be materislly prejudiced thereby.

Code of Civil Procedure § 783 {repsaled)
-

c— - L
e Mo the Felereet_non-aay
person for the benefit of cither of them, can he insorested in any pur- HZ.Z N
ehage: nor enn @ guardian of an infant parly he interested in the q
purchase of any reat property, being the subject of the action, ex- TR K touT

3 H 3l L ) DO ey,
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¥

Comment. Former Section 793 is superseded by Section 873.690.



Cote of Civil Preeedars § 7% [wnnening
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Commest,  The porcion of {amer S:ocion P84 rales

e

[

ng to the referes's

L]

report of sale and 1is cortensts Iz comuinued din ssction #73.710,. The
portion relating to the wotion ito confirm the report is continued in Sec«
tion 873.720. The portion relating to the confirmation hearing is super-

seded by Sectien £73.730

Code of Civil Procadure § 7585 (ropesaled)
—F85-

]
L
~H—the—snie—iavorfenoil -t tethv e srdor-marnt-he-enderedy

directing ithe referces to ecxecute eonveyances and iske securities
pursuant to xuch sale, which they are hereby authorized to do.  Such ﬁLL / £y
order may alse give direciions o them respecting the disposition of

the proceeds of the sade. I the purchaser, affer the confirmation of STQ u{gga‘r
the sale, reflses to pay the amount of his bid, the referecs may again

sell the propetriv at any thme io the highest bidd wor, and if any loss is

pecasioredd therehy the velerees may recover the amount of such loss !

and the cost from the bigaer so refusing, or the referees, without }

P R 4 b R B R - et e e iar —the—purshaser-fok-
“the-saraunt-of—his-bie- /

Comment. The portion of former Scctlon 785 providing for the court-
ordered cansummation of sale is continued in Section 372.750{e}. The
portion gauthorizing the order tc give directions concerning the disposition
of proceads is coutinued in Jection 073.750{s). The portion of lormer
Section 785 relating ¢o refusal of the purchaser Lo deliver the proceeds ig

continued in Section H873. 750. 26



Code of Civil Procedure & 756 (I‘E'p_f;_&lﬂ-”‘j
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Comment, The subsiarce of former Section 78€ is continued in Sectlon

873.770.

Code of Civil Procedure § 787 !repecled)

ALL 1N

property inl any way whry shall huve been named as parties in the action, and sgainst all such -
«parties and persons as were unknown, il the summons was scrved by publication, and ppainst STQKED”T

Comment. The portion of former Section 787 that provided for

recordation of conveyances is contlnued in Section B73.790. The portion
of former Section 787 that specified the effect of the recorded con-
veyances is continued in Section 574.210, which is phrased in terms of

the effect of the Judgment.

Code of Civil Procedure § 788 {repealed}
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no legal represeniative within it, the same must be invested in bonds STRIKEOUT
rnﬁﬂéiﬂnﬁenr

Comment. Former Section 788 is superseded by Section 873.310.
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Code of Civil Procedora § 739 [repealed)
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Comment, Former Section 7H%, providing for szcurity ia the neame of the

county clerk, is nob continued bessuge 14 {3 gonomoded and ineppropriate

under moderen conditione.

Code of Civil Procedure § 700 !repaagted,
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instrument in writing, tunder tnm hands, delivered {o the referees, iy
agree upon the shares and proportions to which they are respectively

entiticd, or when shaves and proportions have been previeusly ad- g.m / KEOU—T
judewed by the Court; such securities must be taken in the names of
anrl payable 1o the parlies respectively enutied thereto, and must be
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Comment. Former Section T2C, providing for egreement of parties as

to thelir shares, is not continued because it is unnecessary,

Code of Civil Procedure § 791 {repealed)
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his successers in oflice, must receive the inferest and principal as it

becomes due, aned apply and invesi the same as-the Couet may direet;
and must deposit with the County Treasurer all securities takcn, end gn? t EouT

keep an account in a bhook provided and kept for that puencse, i the
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Tomment..  Tormer Bertion 761, relating to the dubies of the county

clevk in marging iovastmzous, 15 1ot cenilnued because it 1s ocutmoded and
inapprooriate under modsrn conditions

'l))ﬁw (A
,‘1 L r(‘.......“ "‘ll"' L

™~

e -
e ST

RReet H R B R R B L Rt ki)
Frritieeeeh o e bhee g bne - b Te MR ’{}--hf“t f’:’."‘??”l"ht‘*-*"‘ﬁ’f%-

Boew, el i ﬁp{L //U

Wy b

wilhoal projodice 1o il
prar Lo oarderoa, ot louet s Thgedloe peecise o
wagie by ports te 50 i on cocwnnd o0 dhe oot i sneh b G - 7~
compensation shail not ne reqrred w be muds to oiiers 1\“ owrers 2 f RiKEouw
unhnuwn1xmm by an infant, unless it eppeaus that such infant has
personal property sufficient for {hat purnose, snd that his inferest
wiII be promoted thereby. ﬁmu in all cases the Court has power to
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Comnert. The svbstaince of the first sentence of Tormer Section 792,
relating to owelty, is continued in 3eciion&73.250. The substance of the
second sentence, relating bo other cowpensatory adjustment, is continued in

Section 872.140.

Code of Clvil Pracedure & 793 {recssled)
93
= e Yhen-
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by the referee nakmg the sile ‘o hic goneeal gua‘dmn or ihe r:peu‘ﬂ
SMixepw -
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required-by-law-or-divecicd-by-nederof-the-Court—

Comment. Formoer Section 793, relating to the proceeds of sale for the
share of an infant, ig not contiaued because iv ig covered by other more

general provisicns.



Coxle of Q1vil Prossdurs § 79% ‘roranisg)
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ment of the estate of an insnne pevson, o othe porsen adjudged in-

capsitle of corditeting his own affairs, whose inlerest in peal property ﬁ A A //U
has bedn soid, may veceive in behadf of such person his share of 1he

proceeds of such real properiy from the referses, on excenting with o —
sufficient sutclics an wideriaking approved by a Judge of ihe Court, ) TR‘K‘EO(‘(?
that he will faithiully discharge 1he fvust reposed in him, and will

Comment. Former Section 794, relating to the proceeds of sale for
the share of an incompetent, 1s not continued because it is covered by

other more gerersl provisions.

Code of Civil Procedure § 796 {repealed)

796

_,——-—-—’:F] to—of . ineiuding Bl 1-fees;
pended by the plaintiff or cither of (he defendants, for the common
benefit, fees or |of | referees, and other disbursements, must be paid
by the partics respectively entitled to share in the lands divided, in
proportion le their respective interests therein, and may be includad
and specified in the judgment. In that case they shall be a lien on the
several shares, and the judgment may be enforced by execution
ngainst such shares, and against other property held by the respec-
tive partics. When, however, lHigation arises between some of the

Comment, The purtiaﬁ of former Section 796 relating to the costs of

HLL m
SrRikeouT

partition expended for ihe cammon benefit is continued in Section 274.010.
The portion requiring payment by the parties in proportion to their
interests is continued in Section A74.030. The portion requiring inclusion
of costs in the judgment is superseded by Section 87L.110, requiring
inclusicon only of unpsid costs.

The portion of former Section 796 providing for & lien for costs is
continued in Section E74.120. The portion providing for execution to

enforee the costs is continued in Section B74. 140,

...} .
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The portion of fermwsr Gegtion THH thal nrovided for appropriate alloca-

itisntlion heuween only some of the parties is continued
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port

iipn of expanses of

in the genarai provision for squitahle apportionment of Section 974,030,

code of Civil Procedurs § #9% (roeelad)
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with interest thereon from the date of making the
and in the same kind of money expended or paid, and the samwe ninst
be pleaded and allowed by the Court, and inciuded in the final fudg-
ment, and shall be & lien upon the share of each tenant resp ctively,

{he Boupdaris, oF
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Commant. The {irst portion of former section 798 relating to the
expenses for tbe common benefit of prosecuting or defending other actlons
1g continued in gectlon 574.010{e). The provision relating to reimburse-
ment "in the same kind of money" is mot continued pecause it is obsolete.
The provision relating to pleeding the expenses is neot continued because
the general procedure for allowmnce of costs is adequatle.

The last portion of former Sactlon 799 relating to enforcement of the
cogts allowed is continued in Sectlons 874,110 (unpald costs included in
judgment}, a74,120 (nonpayment lien), B74.130 {enforcement of lien), and

874,140 (execution to anforce judgment)..
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Code of Civil Procagurs R 700 {roverniag)
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ance or certificate of title of the progeriy o be partitioned, or a liti-
gation roport or guarantec as e the rottesary parbies o {he action,

the plainiill may orocare one &3foce comrsencing the action, and
miay, in his complaing, state that D has gore so, and thiat the abs!’ra(!t,
poliicy, certifieate, report or guarentes is sabect to the inspection md
use of @il the pariies to the asticn, designating a ploce whore it ‘_1.&'1.'1
b kept {o such inspoction.  Otharwize the court moy, vpeh spplica
tion of any onc of the nartes, avthorze kim to prooure an abstract,
poliey, eariificate, report or guaranies, which, when matle, shall be
kent &t some place designsted by the court for the Inspection and use
of all partics, any of whort o entitled to meke a copy thereof. ’i_’he
expense reasonably incurred in procuring such abstract, poiley, c:eru-ﬁ«
cale, repori or puarantec must be aliowed fo the party incurring it,
with interest thereon from the commencemaent of the action, if it had

—been-procured-h - e,
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Commeni. The portion of former Seciion 793 permitting the parties
to obtain a title report is superseded by Section 872.220. The portion

allowing the expense of the Litle report as part of the costs of partition

is continued in Seetion 87Lk.010(4).

Code of Civil Procedure § 900 {repealed)
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be made by any compelent searciior of rivords, and nced not e cep. /?Aj_ JU

titied by the Decnrder or ollior eflicer, but instead thereof it must he

verilicd by the aflidavit of ‘e person making it, to the offert that he :g ] EfK EOU T
H H Joame e i A e B e bbb asd Lane e
Bt astt6-Bo-PoRre ottt i a FRO—o— Gy
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Cament., Former Section B0D, reisting to the searcher of records and
correction of & title report, is not continued because 1t is osuitmoded and

inappropriste under modern conditigns.



Code of Civil Procedurs § 801 {repealed)
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under lhe direction of the Court or the Judyge thoreol, by

Camment. The subsiance of former Sectlon H01 1s continued in Section

Bl 020,
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